Legal Assistants-- | 


Handy or Havoc 
to the Profession: 3 


RLENE HURS 
UNIV MICROFILMS 
XEROX CURP 
ANN ARBOR 


= 


FOR YOUR NEXT 
Corporate Outfit 


DIAL THIS TOLL FREE NUMBER 


800-221-8181 


CHARGE TO YOUR: 
AMERICAN EXPRESS « MASTER CHARGE « VISA CREDIT CARDS 


Green Gem’ 


YOUR ORDER WILL BE SHIPPED The Finest Complete 
WITHIN 24 HOURS—— OR USE Corporate Outfit Available 
ORDER FORM BELOW. INCLUDING SEAL— AT NO ADDITIONAL COST 


For PRINTED MINUTES 
AND BY-LAWS 


Additional $2 00 


Includes |S 1244 pian 
and forms IRS subchap- . 
ter S tax option election 

forms Executive medical 

and dental reimburse- 
ment plan 
Pius 
Corpexpediter for quick 
completion of minutes 


of the Cw 


(plain sheets and title 
page instead of above) 


hihi 
Wass Lok 


fers het 


MINUTES ano BY-LAWS 
Available for 
Professional 
Close’ Corporation 


SPECIAL FORMS SECTION Unique Pocket for Removable Separate — Handsome Stock Certificates lithographed on high quality 


Fold-A Seal. P t i fe R h bond with that “BIG BOARD" look 
+ Over-all size of all outfits 11-3/4” high x 10-1/4” deep x 2-1/4” wide. WRITE FOR 'TATALOG 


Use this order form for your convenience. 


CORPEX, Dept. F, 21 Hudson St., New York, N.Y. 10013 
Corpo CORPORATE NAME Print name exactly as on certificate of Incorporation 


Banknote Company, Inc. 


Dept. F State of Ship to 
24 Hudson Street 
New York. NY 10013 Date of Incorporation Street Address, 


(212) 964-7454 


Total Authorized Issue City, State, and Zip Code 


No. of Shares 


Orders shipped Par Value $ Attention of 


within 24 hours 


Tel. # 


Or Shares without par value Ship Outfit No. $ O Check Enclosed 
sé Certificates signed by Pres. and Check Must Accompany Order Payable to Corpex 
GUARANTEE “When ordering Minutes & By-Laws specify O Single Add $1.00 shipping charge for continental U.S. all others $4.00 
* O Multiple Incorporators. (J AMERICAN EXPRESS 
Serving the Legal Aereiaiie: CJ MASTER CHARGE VALID 
Profession since 1927 


Signature 


Complete outfits 
No. 
4, 
| 


Advancing Lawyers’ Integrity 


“We need uniform standards and 

a strong disciplinary program” 
went the cry when the Florida State 
Bar Association asked the Supreme 
Court of Florida to integrate the 
lawyers of Florida in 1949. Mr. 
Justice Glenn Terrell responding 
favorably to the petition and in 
behalf of the court stated: 
It (integration) provides the best means yet 
devised to enlist the full manpower of the 
bar in the execution of its duty. It is also 
shown that in states where the integrated bar 
has been tried, it has revealed none of the 
abuses lodged against it, but on the other 
hand it has restored public confidence in the 
bar, enlarged professional consciousness, 
energized the bar’s responsibility to the 
public, has improved the administration of 
justice and is the only means presented 
whereby every member of the bar can share 
in its public and professional resposibility. 

Without question, the members 
and leadership of The Florida Bar 
have since the beginning made our 
disciplinary program one of its 
primary “public responsibilities.” 

Twenty years ago in October, a 
young lawyer practicing in Orlando 
was asked to come to Tallahassee to 
serve as the Bar’s first staff counsel. 
For four months his office was a 
corner table in the Supreme Court 
library. To pay his $10,000 annual 
salary and augment the disciplinary 
program, dues were raised from 
$15 to $25. 

In those days, the membership of 
the Bar was small. There were 
relatively few disciplinary cases 
although the few that arose 
received heavy media treatment. 
Soon hundreds of lawyers 
volunteered for service as 
grievance committee members, Bar 
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counsel and referees. All seemed to 
willingly accept his or her “public 
responsibility.” 

The same spirit within the Bar 
exists today. But things have 
changed. Instead of 50 pending 
disciplinary cases, there are, as of 
October 25, 1978, 1,105 such cases 
in Florida. Instead of 16 circuit 
grievance committees there are 53. 
Instead of a lawyer and a secretary 
supervising the program there are 
46 lawyers, clerical personnel, 
computer technicians, investigators 
and an accountant. Instead of a $10 
dues increase to bolster a more 
expeditious and efficient 
disciplinary system, the lawyers 
have increased their dues $50 in 
1978, from $75 to $125 per annum. 
For discipline alone, the annual 
budget this year has grown from 
$552,320 to an anticipated 
$1,363,930. 


Yes, an emphasis has been made 
toward assisting lawyer volunteers 
in the field in discharging their 
responsibilities as a grievance 
committee member, Bar counsel or 
referee. One of the most 
professional and talented 
investigative groups in the nation 
now assists these lawyers. They are 
1l experienced investigators, a 
majority of whom are recently 
retired agents of the Federal Bureau 
of Investigation. They work part- 
time and on an “as needed only” 
basis. Their work has been highly 
praised by those grievance 
committee chairmen who have 
utilized their services. 

At a time when integrated bars 


nationwide are under attack, the 
lawyers of Florida can proudly 
point to what many concede as the 
finest disciplinary program in the 
nation. Field offices to further assist 
our volunteers are functioning 
effectively in Tampa, Miami, Ft. 
Lauderdale and Orlando. Costs of 
proceedings have been drastically 
cut through the use of in-house 
court reporters. Use of the time of 
volunteer lawyers has been 
maximized by transferring 
administrative responsibilities to 
the branch offices. Likewise the use 
of our computer in Tallahassee has 
afforded grievance committees 
more current and complete 
information on all pending 
disciplinary matters. 


You rightfully ask, is it all worth 
it? Yes, it is, if we want to preserve 
the legal profession. Yes, it is, if we 
want to restore public confidence in 
the lawyer. Yes, it is, if we want to 
ensure for the Supreme Court of 
Florida that their announcement to 
the world (through the bar 
admission process) that this person 
can be trusted, is a discreet 
fiduciary of his or her client’s funds, 
and one who will represent all 
clients “zealously within the bounds 
of the law.” 


Without advancing the integrity 
of lawyers, and without working to 
ensure complete public confidence 
in our profession, we might as well 
close up shop and call it a day. This 
has not been the attitude of Florida 
lawyers from the very beginning. 
My guess is that it never will be. 


MARSHALL R. CassEDY 
Executive Director 


Research takes up many valuable hours. 
Hours that could be spent working with 
clients and expanding your practice. Florida 
Legal Research gives back those valuable 
hours by doing the research for you. 


You can count on Florida Legal Research 
to do a thorough job. The library facilities at 
our disposal are the most comprehensive in 
the Southeast. Coupled with our own in- 


house library, you receive the kind of in-depth 
research you demand. 


Our researchers are experts. Our full time 
staff consists of members of the Bar, and 
graduate law students. In addition, all work is 
supervised and reviewed by our editorial staff. 


Our researchers work closely with 
you to keep you up to date on their progress. 
In this way, you have total control over 
all work being done. 


At Florida Legal Research, we tailor our 
work to your needs. We get the information 
to you when you need it and communicate 
the data in any form you request, be it a 
brief, memorandum or some other form. And 
there are no add-on charges. One low price 
covers everything. 


You can’t afford to do without Florida 
Legal Research. Let us start on your project 
now. Call toll free 1-800-342-5361. 


RESEARCH 


P.O. Box 881 
Gainesville, Florida 32602 
1-800-342-5361 
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Lawyer Competence: Are We Striving in The Right Direction? 


Much has been said in 
periodicals, media, legal 
publications, bar associations and 
by interested individual members 
of the Bar concerning the broad 
subject of lawyer competency. This 
has been the subject of forums 
among our academia brethren. It 
has been a matter of intense interest 
to insurance companies to which 
we have looked for _ liability 
protection. 

The stress and thrust have been to 
improve legal education as a 
weapon by which to achieve the 
utopia and the optimum. The 
question recurs whether we are 
placing sufficient effort on 
achieving that essential ingredient 
which must be possessed by or 
inculcated in every practitioner. 


We have a good continuing legal 
education program in Florida. It is 
by no means outstanding when 
measured by the standard of 
perfection, but when viewed 
relatively with other states it is at or 
near the top rung of the ladder. In 
Florida, good or bad, we have a 
captive audience in that the 
Designation Plan requires 
attendance at the seminars. For this 
a fee is charged and the lawyer’s 
time invested. Unfortunately, prior 
to the recent dues increase, budgets 
were promulgated looking to what 
I considered to be unreasonable 
profits from this area, which profits 
in part were used for the general 
operation of The Florida Bar. This 
was wrong and we knew it was 
wrong. We are happy that the fee 
for the base course has now been 
reduced by $5. This is not 
substantial but it also, hopefully, is 
not the final reduction. Reasonable 
profits from CLE are not wrong so 
long as they are turned over and 
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used to generate better quality 
courses and new subject matter in 
the substantive areas of the law. 
Unreasonable profits, when used 
for general operating funds, 
penalize the lawyers who are 
interested in improving and up- 
dating their legal training by this 
method. 

The president of the New York 
County Lawyers’ Association, 
Lawrence X. Cusack, in a recent 
column in that association’s 
publication, Vesey Street Letter, 
entitled ‘In Search of a 
Philosopher’s Stone” pointedly 
focuses on the search for legal 
competence. Mr. Cusack quotes 
from the article “Curing Lawyers’ 
Incompetence: Premum Non 
Nocere” by Marvin E. Frankel, 10 
Creighton Law Review 613 (1977): 


The significant qualities distinguishing good 
from bad lawyers—and, thus, the areas for 
truly major concern about “competence”— 
are matters of character, judgment, wisdom, 
morals, and attitude, not the business of 
technical proficiency. 


Mr. Frankel may well have 
isolated the area upon which we 
have placed too much technical 
stress. Mr. Cusack likens lawyers’ 
competence to that of a small boy 
perambulating an elephant for the 
first time. He states: 


The longer we gaze at the subject of lawyers’ 
competence the more complex it appears 
and the things we see from different angles 
are often surprising. 


We hear about the problem and its causes 
from Chief Justices and other luminaries. 
The causes, they say, are inadequate 
education, absence of training, lack of 
experience. The solutions, according to 
some solons, are improved law school 
curricula, student practitioners, stiffer bar 
exams, mandatory continuing legal 
education, internships, clerkships, peer 
reviews. Yet, the longer we study the subject 
from shifting vantage points, the clearer it 


becomes that the cause of the most flagrant 
instances of incompetence is more 
fundamental and that the solution for it must 
be found elsewhere. 


He concludes that our standard 
approaches for preventing or 
curing incompetence do not get to 
the heart of most of the flagrant 
instances, but should not be 
discouraged. He asks the burning 
question that: 


If the core of most incompetence is lack of 
professional integrity, how does one go 
about the task of inculcating what is 
essentially a moral element? For centuries 
the alchemists searched in vain for the 
philosopher’s stone, the mystical substance 
that would turn baser metals into gold and 
silver. For us to attempt to metamorphose 
the baser elements in some _ lawyers’ 
characters may also be a quest doomed to 
failure, but we should try. 


A sprinkling of holy water on the day of one’s 
admission? Required courses at a school of 
theology? Hardly, but perhaps those 
thoughts put us on the right track. One goal 
not beyond achieving is to instill in ourselves 
and other lawyers a heightened awareness 
that it is integrity, not just technical 
proficiency, that is the fundament that must 
underlie all that one does professionally. 
Seniors at the Bar, especially, should by their 
example and in their training of younger 
lawyers stress and restress that a potentially 
capable lawyer without an active 
professional conscience is a hollow vessel. 
Let our search for a philosopher's stone 
begin! 

We have often said that if we 
would but just read and re-read the 
oath we are required to take upon 
admission to the Bar, do our level 
best to abide by the tenets 
contained therein and conduct our 
professional lives with it mirrored 
in our minds, not only would our 
competency increase, but our 
public relations would flourish to 
overflowing. 


Rosert L. 
President 
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1979 


January 8-12—13th Annual Institute on Estate Planning, University of Miami Law 
Center, Americana Hotel, Miami Beach. 

January 12—Medical Proof Seminar of Academy of Florida Trial Lawyers, Host 
International Hotel, Tampa. 

January 18-20—Florida Bar Board of Governors Meeting, Bar Headquarters, 
Tallahassee. 

January 25-27—Midwinter Meeting, American Patent Law Association, Marco 
Island, Florida. 

January 27—Bar Media - Law Conference, Omni International Hotel, Miami. 

January 3l-February 3—Florida Public Defender Association Annual Midwinter 

Conference and Training Seminar, Ponce de Leon Hotel, St. Augustine. 

February 1-2—American Title Insurance Company Seminar for Policywriting 
Attorneys, Diplomat Hotel, Hollywood. 

February 1-3—ABA Section of Patent, Trademark and Copyright Law, Beach 
Hotel, Marco Island. 

February 7-14—American Bar Association Midyear Meeting, Atlanta. 

February 22-25—Lawyer-Pilots Bar Association Midyear Meeting, La Costa, San 

Diego, California. 

February 24-March 4—ATLA Midwinter Convention, New Orleans. 

February 27 - 28—Parts I, IJ and III Florida Bar Examination, Curtis Hixon 
Convention Center, Tampa. 

March 10 - 17—Ski Seminar of Academy of Florida Trial Lawyers, Steamboat 
Springs, Colorado. 

March 15-17—Florida Bar Board of Governors Meeting, Sheraton Sand Key, 
Clearwater Beach. 

March 15-17—University of Miami Medical Institute for Attorneys, Americana 
Hotel, Bal Harbour. 

March 22-24 —15th Annual Assembly, Lawyers’ Title Guaranty Fund, Sheraton 
Twin Towers Hotel, Orlando. 

April 5-8—Young Lawyers Section Convention, Orlando Hyatt House, Kissimmee. 

April 6 - 7—Spring Seminar of Academy of Florida Trial Lawyers, Omni 
International Hotel, Miami. 

May 16-12—Florida Bar Board of Governors Meeting, Turtle Inn, Atlantic Beach. 

May 29—Parts I and III Florida Bar Examination, Sheraton Twin Towers, 
Orlando. 

June 13-16—The Florida Bar Annual Convention, Walt Disney World. 

June 27—Legislative and Case Law Update, Academy of Florida Trial Lawyers, 
Omni International Hotel, Miami. 

July 12 - 27—Scandinavia Tour Academy of Florida Trial Lawyers. 

July 24 - 25—Parts I, II and III Florida Bar Examination, Florida State Fair and 
Expo Park, Tampa. 

July 28-Aug. 5—ATLA Convention, Houston, Texas 

August 8-15—American Bar Association Annual Meeting, Dallas. 

October 25 - 27—Annual Convention of Academy of Florida Trial Lawyers, 

Contemporary Hotel, Disney World. 


October 30—Parts I and III Florida Bar Examination, Jacksonville Civic 
Auditorium, Jacksonville. 
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Super because 
illegal procedure. 


up a deal that would have turned my 
property into Colossal Dome, someone 
\ showed up with proof that the property 
. \\ had never legally belonged to me. 
@ \\\\,. 7 Oh well, I thought, my title insur- 
JN SS ance would cover it. And then I dis- 
baits, Uy, covered I never had any title insurance. 
Uf So no one ever built the stadium that 
4 / would have been the perfect site for 
the Super Bowl. 
And I'll be kicking myself for the 
rest of my life. 
Believe it or not, a few years ago, In the complex world of real estate 
I bought a huge hunk of real estate that | conveyance, costly losses can occur due 
was an absolutely perfect site to build a to error or fraud. It is our professional 


great sporting arena. responsibility to protect mortgage lenders 

It was perfect except for one thing, and purchasers against losses arising 
which I didn’t know at the time I from defects in the title as insured. 
bought it. And we do. 


The guy who sold it to me was a 


total phony. i 
o just when I was about to wrap 


american title 
insurance company 


a subsidiary of The Continental Corporation 


HOME OFFICE: 1101 BRICKELL AVENUE, P.O. BOX 01-5002, MIAMI, FLORIDA 33101 (305) 374-4300 
Other members of the American Title family: The Title Insurance Corporation of Pennsylvania, Columbia Real Estate Title Insurance Company, and Texas Title Guaranty Company, Inc. 


VOLUME 52, NUMBER 1, JANUARY 1979 7 


_ | 
| 
SS 
> 
| 
| 
i. 
4 
oc 
= 


By Mary Elien Buehring 


Florida Legal Assistants, Inc., shares with The 
Florida Bar deep concern over ethical and quality 
standards for the legal assistants of Florida. 

This concern was one of the primary factors-in our 

incorporation and for the appointment of our 
Committee on Standards. It seemed this was one area 
in which we, as working legal assistants, might truly be 
able to “assist” the legal profession (living up to the 
“assist” in legal assistant)—by helping to set guidelines 
assuring the highest caliber legal assistants and the 
maximum benefit in employing them, whether by 
attorneys, courts, corporations or governmental 
agencies. By calling on our everyday working 
experience, we would be able to understand the possible 
pitfalls as well as the positive aspects of this profession. 
We are vitally interested in working with The Florida 
Bar and its Legal Assistants Committee in every way 
possible, and the following presentation was precipitated 
by this concern and desire to “assist.” 
In order to consider the problem of setting standards for 
legal assistants in Florida, we must look at the question 
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from the standpoint of the employer. Let us briefly 
consider what he would expect from the legal assistant: 

Ethical Conduct: The legal assistant, no less than the 
attorney, must adhere to accepted standards of 
conduct; so we must include “high ethical conduct” in 
our priorities. 

Performance: The legal assistant must be capable of 
performing the duties assigned—which would require 
not only initial training, but also keeping current in the 
field. Therefore, knowledge, ability and training—as 
well as continuing education—must be added to 
requirements. 

(There are, of course, many individual qualities that 
certain positions will require in varying degrees— 
such as initiative, ability to relate well with associates, 
and ability to communicate with the public. But we are 
speaking of the basic criteria for legal assistants; and 
ethical conduct and performance would be essential 
in every position if the legal assistant truly “assists” the 
employer.) 

But what are “accepted standards of conduct”?... 
what are the “duties assigned” which the legal 
assistant should be able to perform?... and what are the 
means of obtaining continuing education? 

The exciting news is that they have already been 
established and are available to us!... and the 
Committee on Standards of Florida Legal Assistants 
presents them to The Florida Bar and the Legal 
Assistants Committee for consideration in the setting 
of standards for legal assistants in Florida. 


Ethical Conduct: The Code of Ethics and 
Professional Responsibility adopted by the 
National Association of Legal Assistants, Inc., has set 
forth in detail standards for ethical conduct for legal 
assistants; and Florida Legal Assistants not only 
supports and endorses this code, but presents it as a 
basic guideline for ethical standards of conduct for 
legal assistants in Florida. 

Performance: The ABA Standing Committee on 
Legal Assistants set guidelines for the duties and 
functions expected of the legal assistant; and both 
Florida Legal Assistants and the National Association 
of Legal Assistants have used these guidelines as their 
basic requirements for recognition of the legal assistant 
and prerequisite for membership. (Also, training pro- 
grams nationwide, recognizing the validity of these 
guidelines, have used them in establishing and 
designing course content and direction.) 

But legal assistants have taken even a further step— 
embarking on a certification program that is designed 
to benefit the attorney, the legal assistant and the 
public. This program not only tests the legal assistant’s 
ability to perform as required, but also encourages 
continuing education in order to maintain the highest 
level of competency. 

Let us look in more detail at each of these existing 
guidelines for standards: 


Ethical Conduct 


As its first major undertaking after incorporation, the 
National Association of Legal Assistants (NALA) 
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adopted a Code of Ethics and_ Professional 
Responsibility which, as shown below, repeatedly 
stipulates definite limitations on what the legal assistant 
may do and the definitive boundaries over which they 
may not step. (This code is not only rapidly becoming 
the guideline for training and working conduct, but is 
being included in the latest editions of legal assistant 
manuals.) 


Code of Ethics and Professional 
Responsibility of National Association 
Of Legal Assistants, Inc. 
Preamble 


It is the responsibility of every legal assistant to adhere 
strictly to the accepted standards of legal ethics and to live by 
general principles of proper conduct. The performance of 
the duties of the legal assistant shall be governed by specific 
canons as defined herein in order that justice will be served 
and the goals of the profession attained. 

The canons of ethics set forth hereafter are adopted by the 
National Association of Legal Assistants, Inc., as a general 
guide, and the enumeration of these rules does not mean there 
are not others of equal importance although not specifically 
mentioned. 

Canon 1. A legal assistant shall not perform any of the 
duties that lawyers only may perform nor do things that 
lawyers themselves may not do. 

Canon 2. A legal assistant may perform any task 
delegated and supervised by a lawyer so long as the lawyer is 
responsible to the client, maintains a direct relationship with 
the client, and assumes full professional responsibility for the 
work product. 

Canon 3. _ A legal assistant shall not engage in the practice 
of law by giving legal advice, appearing in court, setting fees, 
or accepting cases. 

Canon 4. A legal assistant shall not act in matters 
involving professional legal judgment as the services of a 
lawyer are essential in the public interest whenever the 
exercise of such judgment is required. 

Canon 5. A legal assistant must act prudently in 
determining the extent to which a client may be assisted 
without the presence of a lawyer. 

Canon 6. A legal assistant shall not engage in the 
unauthorized practice of law and shall assist in preventing the 
unauthorized practice of law. 

Canon 7. A legal assistant must protect the confidences 
of a client, and it shall be unethical for a legal assistant to 
violate any statute now in effect or hereafter to be enacted 
controlling privileged communications. 

Canon 8. It is the obligation of the legal assistant to avoid 
conduct which would cause the lawyer to be unethical or 
even appear to be unethical, and loyalty to the employer is 
incumbent upon the legal assistant. 

Canon 9. A legal assistant shall work continually to 
maintain integrity and a high degree of competency 
throughout the legal profession. 

Canon 10. A legal assistant shall strive for perfection 
through education in order to better assist the legal profession 
in fulfilling its duty of making legal services available to 
clients and the public. 

Canon 11. A legal assistant shall do all other things 
incidental, necessary, or expedient for the attainment of the 
ethics and responsibilities imposed by statute or rule of court. 

Canon 12. A legal assistant is governed by the American 
Bar Association Code of Professional Responsibility. 


Adopted May 1, 1975 
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SETTING STANDARDS FOR 
LEGAL ASSISTANTS 


As can be seen, these canons of 
the code have their base in the 
American Bar Association’s Code of 
Professional Responsibility which, 
therefore, governs the legal 
assistant no less than the attorney. 
Additionally, Florida Legal 
Assistants, Inc., officially 
recognizes that legal assistants 
employed within the State of 
Florida must adhere to and be 
governed by The Florida Bar’s 
Code of Professional Responsi- 
bility. We submit that NALA’s 
code, which encompasses the ABA 
code—together with The Florida 
Bar’s code—should be the criteria 
for setting standards of ethical 
conduct for legal assistants 
employed within the State of 
Florida. 


Performance 


ABA Standing Committee on 
Legal Assistants Guidelines: The 
American Bar Association 
Committee on Legal Assistants set 
forth guidelines for services which 
the legal assistant could and should 
be able to perform; and both NALA 
and Florida Legal Assistants,, Inc., 
have adopted these guidelines in 
setting performance standards. An 
attorney-employer attestation of 
the legal assistant’s ability to 
perform such duties and functions 
is incorporated into membership 
applications, as follows: 

I hereby attest that is employed 
by me and is recognized as a legal assistant 


(paralegal) and that he/she, under the 
supervision and direction of a lawyer, is 


capable of the following services as 
generally described by the American Bar 
Association’s Standing Committee on Legal 
Assistants: 

Applying knowledge of the law and le,zal 
procedures in drafting legal documents and 
other papers in certain fields of the law. 

Exercising judgment and working 
independently with respect to assigned 
tasks, keeping and meeting deadlines. 

Preparing or interpreting legal documents 
for review by lawyers. 

Selecting, compiling and using technical 
information from such references as digests, 
encyclopedias, or practice manuals. 

Analyzing procedural problems and 
recommending solutions in certain fields of 
law. 

Preparing detailed office procedures for 
efficient handling of specialized field(s) of 
the law. 

We feel strongly that any true 
“legal assistant,” working under the 
supervision and direction of a 
lawyer, should be capable of 
performing the duties so outlined. 

Certification Program: Let us 
now look at the certification 
program for legal assistants which 
has been developed by the National 
Association of Legal Assistants after 
considerable expense and several 
years of diligent effort by legal 
assistants, educators in legal 
assistant training programs, and 
attorneys. The program is two- 
fold: 

First: Testing and certifying a 
legal assistant’s knowledge and 
ability to perform. 

Second: Encouraging and 
requiring continuing education to 
guarantee continued high 
performance. 

Both phases of this program are 
designed to and can be of 
immeasurable assistance to the 
legal profession—and recognition 
of the CLA program as 
administered by NALA can have 
both immediate and far-reaching 
benefits for members of The 


TRADEMARK SEARCHES 


ALL RELATED SERVICES 


PATENT OFFICE/COMMON LAW SEARCHES -- Supply mark (word and/or illustration) and 
goods or services. Airmail Reports. FEES: Patent Office $30, 2 or more $25 each. Common Law 
$20. Comprehensive Search (Patent Office and Common Law Combined) $40, 2 or more $35 each. 
Copies at cost. Rush service available. Unless specified, a Comprehensive Search is made. 

RELATED TRADEMARK SERVICES —We can perform every type of Trademark Service the 
attorney could require— Company Name, Assignment, Foreign, Gazette, Office Action, Filing, etc. 


Phone or write for details and fees. 


GOVERNMENT LIAISON SERVICES — Any footwork, non-legal negotiations or information 
quickly supplied at all agencies. Avoid unproductive travel, letters and phone calls. Pick-up service — 
Bids, Reports, Bills, Regulations, etc. FEE: $20 per hour plus expenses. 
Serving attorneys exclusively - Let us be your Washington office 
Over 25 years successful experience - Not connected with the Federal Government 


GOVERNMENT LIAISON SERVICES, INC. 


Sulte 711F, 1828 L St NW, Wash DC 20036 


Phones (202) 737-4120 - 737-3677 
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Florida Bar, including: 

1. There is presently no way to 
guarantee that a person professing 
to be a competent legal assistant is 
one! The only assurance an 
employer presently has is “word of 
mouth” if the legal assistant has 
been previously employed, or by a 
certificate from a training program 
showing graduation from _ that 
program. It is somewhat like a 
game of “blind man’s bluff.” You 
don’t really know what you're 
getting until after you take off the 
blindfold (which could be 
compared with hiring a legal 
assistant to find out if he or she is 
competent.) There are no widely 
accepted standards at this time 
against which to measure either 
when hiring or as a yardstrick 
against which to gauge the 
capabilities of the legal assistant. 
Certification would enable the 
attorney to know the _ tested 
capabilities of the legal assistant— 
and serve as a measure of 
competency. 

2. Of course, not every legal 
assistant will attain the CLA status 
because certification, by definition, 
is voluntary—not mandatory. But 
then we must remember that not 
every bookkeeper or accountant is 
a CPA. Yet how much more 
confidence the “CPA” designation 
can give us in the person who will 
be handling our tax and financial 
matters—and those of clients. (And 
consider the Chartered Life 
Underwriter (CLU) who assists in 
programming your family’s and 
clients’ financial needs.) Similarly, 
the CLA designation can lend 
credence to the legal assistant’s 
ability and knowledge, thereby 
strengthening the feeling of 
confidence the client will have in 
the legal assistant. So we can add 
“increased client confidence” to the 
advantages of certification. 

3. Reviewing the content of the 
CLA examination and the 
requirements for taking the exam 
will reveal one very important fact: 
education and training are as 
essential as experience to anyone 
aspiring to certification—whether 
training and education are acquired 
on the job, through formal training, 
or a combination of both. These 
requirements, in and of themselves, 
will be an incentive for study and 
preparation far beyond the norm— 
which can only benefit the legal 
profession as CLAs and 
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prospective CLAs increase their 
knowledge, expertise and 
performance by enrolling in formal 
training programs, attending legal 
workshops and seminars, or 
pursuing study courses (indi- 
vidually or in groups). These 
requirements are as follows: 

(1) Graduation from an 
ABA approved training program 
for legal assistants plus one year’s 
experience; 

(2) Graduation from an 
unapproved program for legal 
assistants plus three years asa legal 
assistant; 

(3) Bachelor's degree in 
any field plus three years’ 
experience as a legal assistant; 

(4) Certification as a 
Professional Legal Secretary (PLS); 

(5) Seven years’ law 
related experience under the 
supervision of a member of the Bar. 
(Note: This optional requirement is 
open until 1986). 

Nor can we forget the continuing 
education aspect of this 
certification program. No legal 
assistant who has attained CLA 
status will be allowed to sit back 
and “rest on laurels.” Recerti- 
fication on a five-year basis is 
mandatory, and therefore mere 
initial preparation will not suffice. 
It will require continual updating in 
the field and studying to maintain 
competency. If this sounds familiar 
and seems similar to the CLE 
program of The Florida Bar, it’s 
meant to! Just as The Florida Bar 
seeks to keep its members current, 
so also does NALA its CLA s! 

4. Finally, we come to that 
intrinsic quality—pride in the 
profession. This cannot help but 
manifest itself in upgrading the 
image of the field of law as more 
and more legal assistants strive 
toward and attain this professional 
goal. 

Summarizing, we can see no 
disadvantage to the legal profession 
or to the public in certification— 
only benefits. And we have only to 
look around us to realize that 
certification within professions is a 
fact and is rapidly gaining 
acceptance. and recognition. 

Certification of legal assistants 
has become controversial, so 
perhaps we should touch on a few 
of the major sources of concern: 

National v. state certification: 
NALA spent exhaustive study on 
this question and feels very strongly 
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that one national certification is far 
more desirable than 50 separate and 
diverse state programs—from the 
standpoint of the attorney, the legal 
assistant and the training programs 
throughout the country. This is 
especially true in a mobile society 
such as we have today in which few 
people can definitely state they will 
never relocate or move. Also, a 
national program of certification 
will help program developers 
establish more uniform training 
programs to ensure the quality and 


content of the courses will be more 
consistent. 

It must be pointed out that 
recognition was given to the fact 
that state laws and procedures 
differ. For that reason the 
examination was designed to 
incorporate a problem method of 
testing to overcome any lack of 
uniformity; and testing and grading 
by state laws and procedures will 
also be incorporated into any future 
“specialty-area” certification 
examinations (Phase II of the 


You Want It When? 


Do you ever get this response when you make a request on a very urgent 
matter? If so, WHEN TIME IS OF THE ESSENCE, why not call C.1.S. and 
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Telephone 
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SETTING STANDARDS FOR 
LEGAL ASSISTANTS 


certification program). 

Certification difficult or 
impossible to attain: First, let me 
reiterate that certification is 
voluntary, and not everyone will 
aspire to it. But let us look quickly at 
this from the standpoint of those 
who will. It has been said that legal 
assistants working only in one area 
of the law might be precluded from 
attaining certification status—or 
will find it difficult. To answer this, 
I will speak from _ personal 
experience. My background did not 
include every area of law covered 
in the CLA exam—but that did not 
stop me from obtaining the books 
needed and burying myself for a 
few weekends until I felt I had at 
least a “fighting chance” in those 
areas. I never felt certification was 
impossible to attain—only difficult. 
And that is the difference! If 
certification were not difficult, it 
would mean nothing! Many 
applicants sitting for the two-day 
exam bemoaned the wide range of 
subject matter—yet when the 
results were announced over 50% 
had successfully passed all sections 
and many had only one or two 
sections to retake. These results 
would tend to disprove any theory 
that certification is too difficult to 
attain. 

A look at the examination content 
shows us that every legal assistant— 
whether contemplating certifica- 
tion or not—should be proficient in 
the areas of communications, ethics 
and human relations, interviewing, 
and judgment and analytical 
ability. These should be inherent in 
each legal assistant’s makeup and a 
natural part of working experience. 
Perhaps legal research and law 
office management would require 
study for anyone unfamiliar with 
these areas. 

It should be pointed out that 
specific areas of the law are 
restricted to only one_ section: 
substantive law. And this section is 
divided into subsections with scores 
for each added and averaged to 
give every legal assistant an equal 
opportunity of passing if 
knowledgeable in only a few of the 
specialty areas. Legal terminology 
is practically absorbed by osmosis 


12 


by every legal assistant during the 
course of working or through 
studying to prepare for the 
examination. 

No, it’s not an easy test; but then 
neither you, as an  employer- 
attorney relying on the examination 
as a test and measure of 
competency, nor the CLAs who 
know what it means to pass the 
examination would want it to be 
easy. 

Certification or licensing? 
Practically anytime certification is 
mentioned, licensing is brought up; 
so we should look briefly at this 
question, and call on a few personal 
experiences. Currently I hold an 
occupational license obtained 
merely by “standing in line and 
paying my fee.” Prerequisites? 
None! Qualifications? None 
required. And how many times 
have you been served by a 
“licensed serviceman or firm and 
wondered what qualifications this 
“licensed” representative actually 
had? How many licenses are 
granted after proving ability and 
knowledge? If licensing of legal 
assistants should become a reality in 
Florida, it should be only under the 
auspices and control of The Florida 
Bar so that true qualifications can 
be set. And perhaps at that point 
The Florida Bar would want to take 
a long, hard look at the CLA 
examination which is “ready made” 
(without cost to the state or the bar) 
to be used as the basis for a licensing 
program. We should not lose track 
of the fact that each member of The 
Florida Bar was required to prove 
by passing the bar exam that he or 
she was qualified to be licensed to 
practice law. 

Yes, I’m both certified and 
licensed; but I feel that only my 
certifications are evidence of 
attainment based on set criteria— 
anyone with the required fee could 
obtain the same _ occupational 
license I hold. 

One last point we might like to 
think about is the cost of 
establishing any independent state 
program. NALA presently 
administers the CLA exam and 
handles the grading of all tests. This 
is done almost exclusively on a 
“volunteer” basis and yet the cost is 
and has been tremendous. Since a 
program does exist The Florida 
Bar could, by adopting this “ready 
made” criterion for testing legal 
assistants, take advantage of the 


program without costs of initial 
research, development, operation, 
etc. Any additional material felt 
necessary could be added as a 
“specialty section” (or sections) 
based solely on Florida laws, rules 
and procedures if it was felt that the 
present method of incorporating 
problem solving questions was not 
sufficient. NALA has indicated 
willingness to work with any state 
on such a program. 

In summary, the Committee on 
Standards presents for consider- 
ation in recommending standards 
for legal assistants of Florida the 
following: 


The Code of Ethics and Professional 
Responsibility adopted by The National 
Association of Legal Assistants, together 
with The Florida Bar Code of Professional 
Responsibility; 

The ABA Standing Committee on Legal 
Assistants’ guidelines as generally described 
in the Attorney/Employer Attestation of 
recognition of capabilities of legal assistants 
as set forth on membership applications for 
Florida Legal Assistants, Inc., and The 
National Association of Legal Assistants, 
Inc.; 

The CLA examination and certification 
program developed by The National 
Association of Legal Assistants. (Note: 
NALA has approved submission of the CLA 
examination to the Legal Assistants 
Committee of The Florida Bar for review.) 


As stated previously, we share the 
concern of The Florida Bar that the 
legal assistant in Florida truly 
reflect, in the best light possible, 
both the legal profession and The 
Florida Bar. We feel that standards 
set in compliance with the 
foregoing presentation will 
guarantee that legal assistants will 
help project the aims, goals and 
image of the legal profession 
desired by The Florida Bar. oO 


Mary Ellen 
Buehring, PLS, CPS, 
CLA, a legal assis- 
tant with the firm of 
Pattillo, Marchman 
& McGuire of 
Winter Park, wrote 
this article to reflect 
the perspective of 
her professional 
~~ association, Florida 
Legal Assistants, 

Inc. She has served 
as a secretary of the National Association of 
Legal Assistants, a member of its curriculum 
committee, public relations chairman and 
historian. She is a member of the Board of 
Directors and of the Committee on 
Standards of Florida Legal Assistants, Inc. 
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Employing 


By James E. Lehan 


Many lawyers uncertain 
about the dividing line between 
proper and improper delegation of 
work to paralegals. That is 
understandable, at least in part, 
because the ethical guidelines have 
not been sufficiently developed to 
provide answers to all questions 
about paralegals. 

But at least 20 Florida 
Professional Ethics Committee 
advisory opinions concerning 
paralegals have been issued since 
1962, as well as a Florida Supreme 
Court opinion amplifying the 
ethical considerations and adding a 
disciplinary rule to the Code of 
Professional Responsibility relative 
to paralegals. From those opinions 
the parameters of advisable 
properly delegated paralegal work 


are fairly well defined in some 
areas.! 

Many Florida lawyers are not 
aware of the opinions and in some 
instances are simply relying upon 
their own chosen interpretations of 
the Code. The main purpose of this 
article is to outline those parameters 
by references to those opinions and 
to show that there are some 
paralegal guidelines in Florida 
substantially more specific than the 
relatively broadly worded 
provisions of the most relevant 
ethical considerations and 
disciplinary rules of the Code of 
Professional Responsibility. 
Another purpose is to indicate the 
basic reasons behind those advisory 
opinions and to. suggest the 
sometimes overlooked principles 


! Those advisory opinions are not easy 
for lawyers to locate quickly. Thus far, 
publication of advisory opinions consists of a 
series of eight softbound pamphlets, 
containing advisory opinions with 
summarized headnotes, issued since 1959. A 
new pamphlet is now being published 
approximately once a year. Each pamphlet 
contains an index; those in recent years have 
cumulative indices back to 1970. The current 


Code is contained in still another softbound 
pamphlet. The pamphlets are the product of 
substantial work. But the small, multiple 
volumes are not suitable for easy 
preservation, ready reference and 
locatability in law libraries, and the index 
subject format has varied over the years so 
that finding all opinions on particular 
subjects is relatively time consuming and 
sometimes exasperating. One suggestion has 
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Paralegals Florida 


and pragmatic reasons for 
guidelines as to paralegal use in the 
future. 

Those Professional Ethics 
Committee opinions on paralegals 
contain a number of “don'ts” and 
not as many “do’s.” There has been 
some disagreement with some of 
the “don'ts.” Some disagreement 
may emanate from the view that a 
paralegal can be made qualified to 
perform competently—and, when 
trained, should be permitted to 
perform—virtually any legal task, 
including some new advised 
against, e.g., handling real estate 
closings and depositions. That view 
misses the real point, however: the 
Code of Professional Responsibility 
was enacted to protect the public. 
There may be particularized tasks 


which involve the practice of law 
and which laymen with sufficient 
education, instruction and practice, 
may perform well. Nonetheless, 
that does not make laymen 
qualified lawyers, and if the public 
is to have the protection to which it 
is entitled from the licensing of, and 
ethical and disciplinary controls 
over, lawyers, a line has to be drawn 
as to what conduct is and is not the 
unauthorized practice of law. That 
line may be substantially more 
difficult to draw concerning 
unauthorized practice of law by 
paralegals, i.e., laymen employed 
by lawyers, than for other parties 
who may be independently 
engaged in law-related work. 

The jurisdiction of The Florida 
Bar Professional Ethics Committee 


does not, strictly speaking, include 
unauthorized practice of law per se. 
That is for the Unauthorized 
Practice of Law Committees in 
each circuit, subject to the 
supervision of The Florida Bar 
Standing Committee on Unau- 
thorized Practice, the Board of 
Governors, and _ ultimately the 
Florida Supreme Court.2? However, 
when lawyers themselves become 
involved with unauthorized 
practice matters, the Professional 
Ethics Committee does have 
jurisdiction for the issuance of 
advisory opinions, and the circuit 
grievance committees have 
authority and responsibility to act.’ 

It is not the purpose of this article 
to discuss the intricacies of 
unauthorized practice of law in all 


been to publish one looseleaf volume 
containing an updated Code, with one index 
and with subject tabs similar to CCH and 
Prentice Hall publications which can be 
supplemented each year with looseleaf 
inserts and updated indices. Advisory 
opinions should not just affect the “more 
ethical” lawyers who take the time to dig 
them out. 

2 INTEGRATION RULE OF THE FLORIDA Bar, 
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Article XVI. 

3See Advisory Opinion 76-47 (Code 
requires lawyers to report ethical violations 
to grievance committees, except in some 
instances involving client confidences). 
Ethical violations can also be reported to 
staff counsel of The Florida Bar who will 
write a “cease and desist” type letter without 
naming the complainant and/or will report 
the matter to a grievance committee. If only 


the most seemingly blatant violations, e.g., 
trust fund misuse and failure to pursue a case 
after accepting a fee, are reported and acted 
upon, and individual lawyers take it upon 
themselves to decide what violations are and 
are not important and worth reporting, the 
Code would become relatively meaningless. 
See Schnapper, The Myth of Legal Ethics, 64 
A.B.A. J. 202 (1978) not all of which is off the 
mark in Florida. 
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ETHICAL CONSIDERATIONS 
OF EMPLOYING PARALEGALS 


its definitional and practical 
ramifications. The general 
definition contained in EC 3-5 is: 


Functionally, the practice of law relates to 
the rendition of services for others that call 
for the professional judgment of a lawyer. 
The essence of the professional judgment of 
the lawyer is his educated ability to relate 
the general body and philosophy of law toa 
specific legal problem of a client; and thus, 
the public interest will be better served if 
only lawyers are permitted to act in matters 
involving professional judgment. 


After saying that “it is somewhat 
difficult to define exactly what 
constitutes the practice of law in all 
instances,” the Florida Supreme 
Court recently referred to the 
following definition: 


..if the giving of such advice and 
performance of such services affect 
important rights of a person under the law, 
and if the reasonable protection of the rights 
and property of those advised and served 
requires that the persons giving such advice 
possess legal skill and a knowledge of the law 
greater than that possessed by the average 
citizen, then the giving of such advice and 
the performance of such services by one for 
another as a course of conduct constitute the 
practice of law.‘ 


It is also not the purpose of this 
article to argue all pros and cons as 
to greater or lesser usage of 
paralegals. Again, the essential 
purpose here is to try to summarize 
where the profession stands in 
Florida concerning what activities 
of paralegals are and are not 
ethically advisable. Some of the 
arguments in favor of more 
liberalized permissible use of 
paralegals may include the 
approach that lawyers’ supervision 
over their employees provides 
sufficient protection for the public 
against unauthorized practice by 
those employees. Also, it is argued 
that the use of paralegals permits 
more widespread availability of 


lower cost legal services. On the 
other side of the coin, it is said that 
the argument that lawyer 
supervision of paralegals provides 
adequate public protection is 
fallacious, that, as a_ practical 
matter, the public will be subjected 
to independent work of paralegals 
who are not adequately supervised, 
and that there is no practical way to 
police such supervision. Also, it is 
argued that the cost-saving 
approach may be a device for 
increased profits. There are here 
footnoted some of the articles 
containing those types of 
arguments and referring to other 
aspects of the use of paralegals.5 

In any event, there is much to say 
for the view that if the Bar, and 
especially the Professional Ethics 
Committee and the Board of 
Governors, is to advise when 
paralegals should and should not be 
used, any advice should be on the 
side of ensuring protection of the 
public by ensuring that those who 
perform legal services are subject to 
the Code of Professional 
Responsibility, and by dis- 
approving questionable conduct. 
Although it has been argued that the 
Professional Ethics Committee 
may sometimes be unduly 
concerned with disapproving 
activities which may lead to, but do 
not necessarily involve in_ all 
instances, undesirable effects,* the 
public protection principles 
provided in the Code are not simply 
to prohibit specific injury but also 
have prophylatic purposes. See, for 
example, Ohralik v. Ohio State Bar 
Ass'n, US, 56 L.Ed. 2d 
444, 458-59 (1978) where Mr. Justice 
Powell referred to ethical rules 
prohibiting solicitation having the 
objective of “the prevention of 
harm before it occurs....” 


What is a Paralegal? 


The Code does not authorize, 
define or use in any way the term 
“paralegal.” It is a term of fairly 
general parlance used in this article 
only as a broad, shorthand-type of 
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reference to nonlawyer personnel 
who assist lawyers in performing 
legal services. Examples are 
secretaries, law clerks, investi- 
gators, researchers, legal assistants, 
accountants, draftsmen, office 
administrators, and “other lay 
personnel assisting a lawyer in the 
delivery of legal services.” (EC 3-6) 
That includes unadmitted law 
school graduates and_ lawyers 
admitted in other states or countries 
who are not admitted in Florida. 


The question of the permissible 
degree of use of nonlawyer 
personnel in the delivery of legal 
services has always existed to some 
extent with respect to legal 
secretaries. But not much attention 
was paid to the subject until fairly 
recently. Probably the underlying 
reason for the former lack of 
concern was the premise that a legal 
secretary, in the traditional sense, 
was obviously under the lawyer’s 
direct, day-to-day supervision and 
control. In recent years, however, 
the problem has come more into 
focus as nonlawyer personnel who 
work for a lawyer perform many 
tasks which formerly were 
accomplished only by the lawyer 
alone. 


General Rules Governing 
Lawyers’ Use of Paralegals 


The most specifically applicable 
provisions of the Code of 
Professional Responsibility are in 
EC 3-6 and DR 3-104, which were 
promulgated by the Florida 
Supreme Court on February 11, 
1976.7 


Prior to February 1976, EC 3-6 
had simply followed EC 3-6 from 
the ABA Code, which generally 
said that it was permissible for a 
lawyer to delegate legal work if he 
supervised that work and had 
complete responsibility for it. 
New EC 3-6 does not funda- 


4The Florida Bar v. Brumbaugh, 355 
So.2d 1186, 1191 (Fla. 1978). 

5 Fry, Florida Legal Services Paralegal 
Project, 48 Fia. B.J. 742 (1974); Rivkind, 
Paralegal - A Storm Petrol, 48 Fia. B.J. 745 
(1974); Payton, Law Office Personnel and 
Legal Ethics, 48 Fria. B.J. 747 (1974); 
Alhadeff, Legal Assistants, 51 Fia. B.J. 592 
(1977). 

§ Payton supra note 5, at 748. 

7In re Petition to Amend Code of 
Professional Responsibility, 327 So.2d 15 
(Fla. 1976). 
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mentally change former EC 3-6 but 
is intended to expand upon and 
clarify the ethical considerations 
involved. All provisions of former 
EC 3-6 are incorporated within new 
EC 3-6. 


New EC 3-6 generally defines the 
type of properly delegated work as 
being that which the lawyer 
personally approves and which 
merges into the lawyer’s own work 
product and does not have 
“separate identity.” It also gives 
specific examples of what may not 
be delegated, i.e., client counseling 
and participation in judicial 
proceedings adds that a nonlawyer 
employee may not “otherwise 
engage in the unauthorized practice 
of law.” Perhaps the most clarifying 
additional provisions in the new EC 
are those approving of, but setting 
forth guidelines concerning oral 
and written communications by 
paralegals with persons outside the 
law office. The general 
requirement is that the paralegal 
must clearly disclose his or her 
nonlawyer status (although the new 
EC does not say specifically how to 
do so). 


DR 3-104 in the Florida Code, 
which is not contained in the ABA 
Code, is the first disciplinary rule 
directly dealing with paralegals. 
Under DR_ 3-104 a _ lawyer's 
impermissible use of paralegals is a 
disciplinary offense. Actually, DR 
3-104 was not absolutely necessary 
because DR 3-101 (identical to 
the ABA’s DR 3-101) has always 
prohibited a lawyer from aiding the 
unauthorized practice of law. DR 
3-104 was adopted following some 
expression of dissatisfaction with 
certain Professional Ethics 
Committee opinions restricting 
usage of paralegals under DR 3- 
101.8 


In expanding upon EC 3-6 and 
adopting DR 3-104, the Florida 
Supreme Court did so to clarify and 
essentially confirm those principles 
expressed in prior Professional 
Ethics Committee advisory 
opinions concerning paralegals. In 
his concurring opinion, Chief 


Justice (then Justice) England, 
while applauding the efforts of the 
Bar to clarify the subject, said that: 


I am genuinely concerned, however, that 
these guidelines for the use of nonlawyer 
personnel may create more problems than 
they solve if members of the Bar unfamiliar 
with the reasons for their adoption view 
them and apply them as a new authorization 
for something which has previously been 
prohibited. [327 So.2d at 17-18.]® 


In summary of DR 3-104, subpart 
(A) puts into the form of a 
disciplinary rule the portion of the 
clarified and expanded EC 3-6 
which gives examples of what may 
not be delegated. Subpart (B) states 
that the public may not be led to 
believe that a paralegal is a Florida 
lawyer. Subpart (C) requires that a 
lawyer in using the services of 
paralegals exercise a “high standard 
of care to assure compliance by the 
nonlawyer personnel with the 
applicable provisions of the 
Code....” (This imposed a greater 
degree of responsibility upon 
lawyers than the “reasonable care” 
criterion which had been proposed 
by the Bar.!°) Subpart (D) makes it 
clear, as does EC 3-6, that a 
paralegal cannot work indepen- 
dently from the lawyer-employer 
and that the lawyer must examine 
and be responsible for all such 
delegated work. Subpart (E) 
incorporates into the disciplinary 
rules the concepts referred to in EC 
3-6 as to a paralegal’s communi- 
cations with parties outside the 
employer’s office. 


Rules Relating to Day-to-Day 
Practice of Law 


Specific answers to lawyers’ 
questions concerning use of 
paralegals in particular fact 
situations come from Professional 
Ethics Committee advisory 
opinions. However, the Pro- 
fessional Ethics Committee has 
fairly consistently refused to wax 
eloquent on various possible fact 
situations and has dealt only with 
specific fact questions presented to 
the committee. Answers to 
questions which have not been 
dealt with specifically by the 
Professional Ethics Committee 
must be either sought from the 
committee or gleaned by analogy 
from existing advisory opinions. 

ABA ethics opinions may not 
necessarily be relied upon with 
confidence. For one thing, there is 
no counterpart DR 3-104 in the ABA 
Code. (Contrary to perhaps 
popular belief, the Florida Code 
does not simply rubber stamp the 
ABA Code.)!! The Florida 
committee, while frequently citing 
and giving weight to ABA 
committee opinions, has never felt 
obliged to follow those opinions!* 
(which the ABA committee itself 
has recognized are not always 
necessarily valid guides.)!* And, the 
Florida committee has directly 
differed with the ABA committee 
concerning certain aspects of the 
use of paralegals.'4 

The following is a_ greatly 
oversimplified summary of 20 
Florida Professional Ethics 
Committee advisory opinions 
issued since 1962 concerning the use 
of paralegals.'5 It is intended for 
guidance only, and the language of 
the cited advisory opinions must be 
consulted for a more fully accurate 
understanding of what the opinions 
say. 


8 Alhadeff, supra note 5, at 593. 

® The Professional Ethics Committee did 
thereafter receive requests to overrule prior 
advisory opinions on the basis of revised EC 
3-6. See, e.g., Advisory Opinion 76-15. 

10In re Petition to Amend Code of 
Professional Responsibility, 327 So.2d 15, 17 
(Fla. 1976). 

11 See, e.g., Florida Advisory Opinions 75- 
19, 76-41, and 77-25. 

12 Compare, e.g., Florida Advisory 
Opinion 75-19 (lawyer’s duty to court 
overrides duty to client as to disclosure of 
client’s perjury) with ABA Informal 
Opinions 1314 and 1318. 

13 ABA Informal Opinion 1420, published 
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in 64 A.B.A. J. 1173 (1978). 

14 Compare Florida Advisory Opinions 
73-4, 73-43, 76-15 and 77-28 (paralegals 
should not use business cards bearing law 
firm’s name) with ABA Informal Opinions 
909 and 1185. Also compare Florida 
Advisory Opinion 73-43 (not approving 
identification of paralegals by the term 
“Legal Assistants”) with ABA Informal 
Opinions 909 and 1185 (although ABA 
Informal Opinion 1278 does not favor the 
term). Some might question whether 
inclusion of the term “legal assistants” among 
the types of “nonlawyer personnel” referred 
to in revised EC’ 3-6 affected Advisory 
Opinion 73-43. However, it may well be that 


that term was used in the EC merely in a 
general descriptive sense as to the types of 
work performed by nonlawyer personnel. 
DR 3-104 only uses the term “nonlawyer 
personnel.” See also Justice England’s 
opinion as to the effect of EC 3-6 and DR 3- 
104, quoted previously in the text of this 
article. 


15 Although the Code of Professional 
Responsibility was adopted in Florida 
October 1, 1970, the provisions of Canon 47 
of the prior Canons of Professional Ethics 
were very similar to DR 3-101 of the Code as 
to prohibiting a lawyer from aiding the 
unauthorized practice of law. 
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“Do’s” and “Don’ts” Regarding Use of Paralegals in Florida 
(with Citations to Professional Ethics Committee Advisory Opinions) 


Approved Activities 


Inadvisable Activities 


1. General 


(a) Mechanical, clerical or 
administrative matters not 
involving the exercise of 
professional judgment. (70-62) 

(b) Charges for paralegal time 
can be separately itemized on 
billing. (76-33 and 76-38) 

(c) Permissible functions of 


paralegals are “quite limited.” (74- . 


35) 
(d) Attorney must _ exercise 
“high standard of care,” not just 


reasonable care, in supervising 
paralegals. (76-15) 


(a) personal advice to 
clients. (68-7) 

(b) Should not attend 
hearings/conferences. (67-39) 

(c) Should not negotiate 
personal injury claims with 
adjusters. (74-35, overruling 70-7) 

(d) Should not regularly talk 
with clients. (67-39) 


(e) Lawyer should not doukle 


bill by overlapping billing for 
lawyer overhead plus paralegal 
time. (76-33 and 76-38) 


2. Identification of Paralegals to Third Parties 


(a) May communicate with 
persons other than law office 
personnel if identify self as 
nonlawyer at beginning of oral 
conversation and so identify self in 
letters (EC 3-6, in effect overruling 
62-6 in this regard although 66-40 
probably did so.) 

(b) Paralegals can sign 
“necessary correspondence.” (66- 


40) 


(a) Not on shingle. (65-24 and 
68-49) 

(b) Not on letterhead (65-53, 
66-40 and 68-49) 

(c) Not in legal/telephone 
directories. (68-49) 

(d) Not on firm’s business 
cards. (64-73, 73-4, [overruling 71- 
39], 73-43, 76-15, and 77-28) 
although evidently, per 73-4, a 
business card not containing the 
lawyer's name was not dis- 
couraged. 

(e) Should not identify 
paralegal as “legal assistant.” (73- 
43) 


3. Litigation 


(a) May index depositions, 
prepare witness lists for 
deposition/trial, and summarize 
facts. (70-62) 

(b) May prepare _interroga- 
tories and interview witnesses in 
“run-of-the-mill” cases. (70-62) 


(a) Should not take depositions 
even if attorney present. (73-41) 

(b) Should not prepare 
interrogatories or interview 
witnesses in non “run-of-the-mill” 


cases. (70-62) 


4. Real Estate Transactions 


May assemble abstracts, record 
documents, pay liens and prepare 
closing statement. (70-62) 


(a) Should not handle initial 
client contact. (see 70-62) 

(b) Should not examine 
abstract or issue opinion letters/title 
binders. (see 70-62) 

(c) Should not handle closings. 
(73-43, and see 70-62) 

(d) Should not prepare 
complex collateral contracts. (70- 
62) 


5. Probate 


May prepare forms, accountings, 
tax returns, and obtain facts from 
third parties. (70-62) 


Should not attend hearings or 
advise clients. (70-62) 


Reference can also be made to 
the following ABA Informal 
Opinions: Informal Opinion 998 
indicates at least the undersirability 
of a paralegal making initial client 
contact, at least if any advice is 
given or if the client does not 
subsequently see the lawyer. 
Informal Opinions 909 and 1185 
approve use of a law firm’s business 
cards by paralegals referring to 
themselves as “legal assistants,” 
which is contrary to Florida 
Advisory Opinions 73-4, 73-43, 76- 
15, and 77-28. Informal Opinion 
1367 refers to a New York opinion 
to the effect that “substantial, 
nonroutine” letters should be 
assigned by the lawyer. Informal 
Opinion 1333 approves the separate 
itemization of fees for the use of 
paralegal services (but does not 
consider the potential double 
billing aspect referred to in 
Consolidated Florida Advisory 
Opinions 76-33 and 76-38). 
Informal Opinion 1278 refers to the 
inadvisability of a paralegal using 
the term, “legal assistant,” but 
approves the use of the designation 
“PLS” (Professional Legal 
Secretary). Incidentally, some 
terms which are in use to identify 
paralegals include ‘“‘legal 
secretaries,” “assistants,” and 
“administrative assistants.” 


Additional Considerations 


One of the subjects not dealt with 
in any detail in ethics advisory 
6 pinions to date includes the type of 
supervision which will assure 
adequate compliance with DR 3- 
104. It would seem that among the 
minimum requirements for 
adequate supervision of any 
paralegal work should be included 
clear directions and meaningful 
followup on the part of the attorney 
so that he knows and is fully 
familiar with the method of 
producing the work which he 
adopts as his own and which he 
does not allow to have “separate 
identity” as the work of a 
paralegal.!® 

Also, no Florida advisory opinion 
specifically deals with the matter of 
reconciling the lawyer’s method of 
billing for paralegal services with 


16 A very general treatment of the subject, 
mostly from the standpoint of paralegals 
themselves, is in Statsky, Techniques for 
Supervising Paralegals, 22 Prac. Law. 81 
(1976). 
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the provisions of Canon 2 of the 
Code, especially DR 2-106 and EC 
2-18 relative to how a lawyer may 
properly set legal fees. Some 
lawyers maintain a separate record 
of the time of their paralegals and 
convert that to “equivalent” lawyer 
time. Others simply include within 
their billings for their legal fees 
amounts representing paralegal 
time at a fixed rate for that time 
without separately itemizing for, or 
referring to, paralegal services. 
Some paralegal time is not given 
special consideration at all in the 
fixing of legal fees, except as a part 
of overhead considered in fixing the 
lawyer’s hourly rate. There would 
seem to be little problem with 
separately itemizing bills for proper 
services of paralegals, at least to the 
extent that such a _ procedure 
conforms to the agreement with the 
client. However, Consolidated 
Advisory Opinions 76-33 and 76-38, 
as well as ABA Informal Opinion 
1333, do not consider separate 
itemization either necessary in all 
circumstances or even appropriate 
in some. 


Generally speaking, the “do’s 
and “don'ts” are clearer concerning 
the dealings of a paralegal with 


persons outside the employer's 
office. Advisory opinions are not as 
clear about permissible activities of 
a paralegal which do not involve 
dealings out of the office. The 
matter of adequate supervision 
inevitably has some_ subjective 
connotations. But one view is that a 
paralegal, working for the lawyer- 
employer, can do a variety of work 
for the lawyer within the office if 
the lawyer gives careful directions, 
knows the method actually used, 
examines the work, absolutely 


The Florida Bar v. Brumbaugh, 355 
So.2d 1186, 1191-92 (Fla. 1978). 

18 E.g., Gibson, The Practice of Law in 
1998, 33 Bus. Law. 2115, 2122 (1978) 
(“Overnight the practice of law has become 
a business....”) 

19 State ex rel Florida Bar v. Murrell, 74 
So.2d 221, 226 (Fla. 1954) (emphasis by 
court). 

20 Ohralick v. Ohio State Bar Ass’n., 
56. L.. Ed 2d 444, 475 
(1978). 

21 Bates v. State Bar of Arizona, 433 U.S. 
350, 368, (1977). 

22 See Application of Community Action 
for Legal Services, Inc., 274 N.Y. S.2d 779, 
884 (App. Div. 1966). 

23 Application of Community Action for 
Legal Services, Inc., 274 N.Y.S. 2d 779, 884. 
See The Florida Bar v. Brumbaugh, 355 
So.2d 1186, 1189 (Fla. 1978). 
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adopts it as his own in such a way 
that no one could reasonably 
believe otherwise, and takes full 
responsibility for it. 


The Future of Paralegals in Florida 


There is, of course, an important 
place for paralegals in providing 
assistance.to lawyers, and the use of 
paralegals will unquestionably 
continue to increase. At least most 
lawyers want to know the ethical 
guidelines for all aspects of their 
practice, want to comply with those 
guidelines, and to the extent they 
may disagree, will work to modify 
the guidelines, rather than violate 
them. Since the definition of the 
“practice of law” is necessarily 
generalized and in some respects 
flexible,!7 and DR 3-104 and EC 3-6 
are broadly worded in some ways, 
there has always been room for an 
element of interpretation in fixing 
those guidelines for paralegals. But 
certain basic considerations should 
always be in the background when 
determining limitations upon uses 
of paralegals. 

Contrary to some current, 
general and publicized miscon- 
ceptions,!® the practice of law is not 
in the final analysis and should not 
be permitted to be a_ business, 
however many businesslike 
methods may be used by lawyers 
and no matter how relatively 
crowded or competitive the 
profession may become. As Chief 
Justice (then Justice) Terrell said, 


We do not overlook the contention that the 
practice of law is a competitive business 
controlled by standards not materially 
different from those which control other 
competitive businesses. If that were true, 
then all we have said about the law being a 
great profession...would amount to nothing 
more than empty trade talk. However, this is 


Name 
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not true.... The law is not a business - it is a 
profession, a noble one, with standards...it is 
the duty of the bar to uphold." 


The practice of law is a profession 
with the essential characteristics of 
the lawyer applying a complex, 
relatively esoteric body of 
knowledge for the benefit of, and in 
an actual relationship of trust and 
confidence with, the client. “True 
professionalism,” the term used in 
1978 by Mr. justice Powell in 
Ohralik® and in 1977 by Mr. Justice 
Blackman in Bates,?! is not dead. 

The trust of a client in his lawyer 
is primarily blind trust since the 
client does not know the law; and 
no one has ever legitimately 
questioned that some form of 
control over the lawyer-client 
relationship is necessary. The one 
wholly unique characteristic of the 
legal profession, as compared to 
any other profession or occupation, 
is its court promulgated Code of 
Professional Responsibility which 
establishes rules and _ principles 
under which all lawyers, licensed 
by the state, govern their own 
conduct subject to the control and 
supervision of the courts.?2 

The Code is for the benefit of the 
public. Collaterally the Code 
functions as the basis for 
maintaining the legal profession as a 
self-governing profession subject to 
court supervision. Departures from 
or bending of ethical guidelines 
under the Code by lawyers are, of 
course, against the public interest 
and are also, if not remedied, 
inimical to the fundamental basis of 
lawyers’ own self-government. The 
public interest and the continued 
self-regulation of the legal 
profession under the standards of 
the Code are inextricably 
intertwined. No substitute form of 
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ETHICAL CONSIDERATIONS 
OF EMPLOYING PARALEGALS 


regulation of lawyers, e.g., by 
govenmental lay agencies who do 
not know the law and therefore can- 
not validly judge whether or not the 
client’s trust in the lawyer has been 
fulfilled, could be in the ultimate 
best interests of lawyers, laymen or 
even democratic society itself.‘ 

Failure to follow and enforce the 
Code, e.g., by permitting 
paralegals to substitute for their 
lawyer-employers out of the office 
in work classified as the practice of 
law, would undermine the 
foundation of the profession. In any 
event, it would be hypocritical, at 
best, for lawyers to expect that 
agencies of the Bar having 
jurisdiction over UPL proceedings 
have the sole responsibility for 
dealing with improper practices of 
paralegals. 

Unauthorized practice of law by 
persons engaged independently in 
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law-related work and not 
employed by lawyers has recently 
been a dramatically developing 
subject in Florida.* There is a 
substantial segment of the Bar 
which feels that the limits to which 
independents can go in law-related 
work without practicing law are 
being stretched to their utmost. 
Conceptually it is difficult, or 
impossible, to distinguish between 
unauthorized practice by 
paralegals and by independent 
laymen, not to mention by 
independent contractor-paralegals 
working for lawyers. The need for 
consistent rules as to unauthorized 
practice of law was dealt with 
recently by Justice Karl: 

We could develop a perfect set of 
disciplinary rules for attorneys...but if we 
should then permit nonmembers of the 
bar...to engage in the same activities as 
lawyers, we would have accomplished 
nothing. The members of the public would 
still be in serious jeopardy.*® 

If independents, or independent 
contractor-paralegals, cannot 
practice law, why should paralegal 
employees of lawyers be allowed to 
do so? Or, more to the point some 
might say, if paralegal employees 
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can, why cannot trained 
independents and _ independent 
contractor-paralegals? 

The profession and the Code are 
currently under extreme pressure 
for radical change, to include 
constitutional contexts.27 Any 
lawyers who might feel that the 
approved types of uses of 
paralegals should be expanded in 
the future only because additional 
roles for paralegals may be more 
businesslike, efficient, and cost 
saving are shortsighted. oO 
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24 See pE TOCQUEVILLE, DEMOCRACY IN 
Ame_nica, ch. 16 (1835) (portion of which was 
quoted in Florida Bar President Bob Floyd’s 
President's Page at 52 B.J. 441 (June 
1978), other portions being contained in 
Quotable and Notable, The Wall Street 
Journal (August 17, 1978). 

25 See The Florida Bar v. Brumbaugh, 355 
So.2d 1186 (Fla. 1978) (selling of sample 
legal forms and printed materials purporting 
to explain legal practice and procedure and 
typing those forms for clients with written 
information received from clients is not 
unauthorized practice of law), overruling on 
constitutional grounds The Florida Bar v. 
American Legal and Business Forms, 274 
So.2d 275 (Fla. 1973). 

26 The Florida Bar v. Brumbaugh, 355 
So.2d 1186, 1194 (Fla. 1978) (concurring 
opinion). 

27 F.g., Goldfarb v. Virginia State Bar, 421 
U.S. 773 (1975) (legal fees); Bates v. State Bar 
of Arizona, 433 U.S. 350 (1977) (advertising); 
Surety Title Insur. Agency, Inc. v. Virginia 
State Bar, 1978-1 Trad. Cas. 73, 772 (4th Cir. 
1978), (title examinations); Ohralick v. Ohio 
State Bar Ass’n, U.S.___, 56 L.Ed 2d 
444 (1978) (solicitation); In re Primus, 
— Ed: 2d 417 (1978) 
(solicitation to promote civil liberties 
objectives of nonprofit organization); 
Princeton Community Phone Book, Inc. v. 
Bate, 1978-2 Trad. Cas. 75,021 (3d Cir. 1978) 
(attorneys’ telephone directory listings); 
National Treasury Employees Union v. The 
Florida Supreme Court, et al., unreported 
(N.D. Fla. 1978) (unionizing government 
lawyers). See Those #°X/!!! Lawyers, TIME 
‘April 10, 1978). 
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The Professional Ethics 
Committee of The Florida Bar and 
staff counsel have received a 
number of inquiries related to the 
advocate-witness rule found in DR 
5-102(A) and DR 5-101(B).! It is 
hoped that a brief overview of the 
rule’s application in Florida will 
assist the practicing attorney in 
dealing with problems of this 
nature. 

Generally, the rule prohibits an 
attorney and his firm? from 
representing a client in the same 
case in which the attorney (or firm 
member or associate) will appear as 
a witness.2 The rule is strictly 
enforced by Florida courts.‘ 
Application of the rule differs 
depending upon whether the 
attorney (firm) will appear on 
behalf® of or adverse to the client.® 
Each application is subject to 
specific exceptions.? Conflicts 
involving testimony adverse to the 
client will not be discussed in this 
article. Instead, the article will be 
devoted to problems involving 
testimony on behalf of the client, 
and whether the “substantial 
hardship” exception of DR 5- 
101(B) (4) will allow the attorney to 
assume the dual role. 

The major justifications for the 
rule prohibiting the attorney from 
appearing as advocate and witness 
in the same case are set out in EC 5- 
9.8 While the avoidance of tactical 
disadvantages and procedural 
problems are important consider- 
ations, the main concern is with the 
“appearance of impropriety.”® As 
one commentator put it, “(t)he 
problem is really not that lawyers as 
witnesses may distort the truth in 
favor of their clients, but that the 


22 


Application of the “Substantial 
Hardship” Exception to the 


Advocate-Witness Rule in Florida 


public will think that they have....”!° 
The rationale for that concern was 
ably set out in an 1848 article on the 
subject: 


Reputation is enhanced by success.... The 
successful termination of a case, especially a 
doubtful one, often attracts business... 
There is no advocate wholly indifferent to 
the prestige which attends victory. 

The attorney should not be allowed to put 
himself in a position that may lessen his 
character, or diminish the confidence of man 
in the purity of justice.... The advocate who 
becomes a witness, occupies in their opinion, 
a position of perilous temptation; and they 
cannot believe that his integrity will not be 
prostrated beneath the solicitation of 
opportunity.!! 


The appearance of impropriety is 
lessened somewhat when _ the 
attorney as witness will testify only 
to uncontested!? or formal! 
matters. Thus, exception is made in 
those instances. Exception also is 
made to allow an attorney to testify 
as to the nature and value of his 
legal services.!4 

Most of the inquiries received by 
the Professional Ethics Committee 
relate to the scope of the 
“substantial hardship” exception,5 
which applies only when an 
attorney will or ought to testify on 
behalf of his client. Under this 
exception, the attorney may remain 
as counsel and testify “as to any 
matter, if refusal would work a 
substantial hardship on the client 
because of the distinctive value of 
the lawyer or his firm as counsel in 
the particular case.”!® The Code 
does not provide a definition of 
“distinctive value” or “substantial 
hardship,” but the opinions and 
cases demonstrate that the 
exception is a narrow one. For 
example, in ABA Formal Opinion 
339, the committee pointed out that 
the dual role of advocate and 
witness would be permitted only in 
“exceptional situations” in which 
hardship to the client by loss of his 
present counsel outweighed the 
competing considerations.!” 

It is important to note that the 


client’s informed consent is not 
sufficient to allow the attorney to 
serve as both advocate and witness. 
On motion the court can require the 
attorney to withdraw even against 
the client’s wishes.'® However, it 
has been made clear that the client’s 
active participation in the decision- 
making process .is encouraged 
when the attorney is considering 
withdrawing from a case. EC 5-10 
sets out three factors to be 
considered in making this decision: 
the personal or financial sacrifice 
suffered by the client, the 
materiality of the attorney’s 
testimony, and the effectiveness of 
the attorney's representation in 
view of his personal involvement. If 
the correct course of action is not 
clear, the attorney should present 
all the facts to the court for its 
decision.”° 


While it is often said that each 
case is decided on its particular 
facts, in reality when reaching a 
decision on such matters the courts 
do not discuss the factors set out 
above, but impose what amounts to 
a per se application of the rule. This 
is most evident when the possibility 
of an attorney having to act as 
advocate and witness becomes 
obvious before the trial begins. In 
such instances, the Florida Supreme 
Court has made it clear that no 
amount of substantial hardship will 
suffice to make an exception and 
allow the attorney to assume the 
dual role. “The rule on the point is 
so clear that counsel should 
anticipate the reason and effect of 
his testimony beforehand and if it 
goes beyond formal matters he 
should advise his client and make 
proper arrangements for other 
counsel to handle the trial.”?! 


In another case, a Florida court 
found the attorney’s testimony on 
other than formal matters a breach 
of the rule as a matter of law.2? An 
important factor in that case was 
that the attorney’s fee depended on 
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the outcome of the case, thus 
incrvasing the likelihood of perjury 
in the public’s eye. Rarely, if ever, 
will the attorney be allowed to act 
as both advocate and witness in the 
same case when his fee will be 
enhanced by the outcome of the 
suit.24 

The fact that the attorney was to 
handle the case on a contingent 
arrangement was the unmentioned 
but probably decisive factor in 
another case, Draganescu v. First 
National Bank.*4 In Draganescu the 
clients, Rumanian nationals, 
wanted their attorney to remain as 
counsel in spite of the fact he 
would have to appear as a witness in 
the case. The clients contended that 
the attorney’s knowledge of the 
Rumanian language and his 
willingness to take the case on a 
contingent fee basis (allegedly 
other attorneys would not) made 
his services of distinctive value and 
the loss of them a substantial 
hardship. Nevertheless, the 
attorney was not allowed to 
continue as counsel in the case. 

An argument often made is that 
requiring a person to retain a new 


attorney will cost the client 
additional funds and that the 
additional expenditure is sufficient 
to constitute a “substantial 
hardship” within the meaning of the 
rule. Such an interpretation would 
surely cause the substantial 
hardship exception to swallow the 
rule, and is not presently 
accepted. For instance, in one 
opinion, the attorney and his firm 
were willing to handle a case for a 
client free of charge. The firm had 
no expertise in the particular 
matter, but the attorney argued that 
failure of his firm to represent the 
client would mean that the client 
would have to pay for represen- 
tation. The argument was 
rejected,?® the pertinent 
requirement of substantial hardship 
not having been fulfilled. 

The “substantial hardship” to the 
client must be related to the 
“distinctive value” of the attorney 
or his firm. Thus, in another opinion 
the firm was barred from 
continuing representation when the 
committee could find no 
“distinctive value” to the client 
largely because the person who 
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would have tried the case was new 
to the firm.”’ 

One situation likely to meet the 
exception is when the attorney, 
especially a defense attorney in a 
criminal case, does not discover 
that he will have to testify until the 
middle of the trial.2* This “surprise” 
exception is recognized in New 
York?® and Louisiana® though not 
explicitly in Florida. An analogous 
situation is set out in an A.B.A. 
opinion in which the committee 
hypothesized the exception would 
allow the attorney to continue when 
there is a complex suit in 
preparation over a long period of 
time and an unanticipated 
development makes the lawyer’s 
testimony essential, or a long or 
extensive professional relationship 
gives the lawyer an “extraordinary 
familiarity” -with the client’s 
affairs.*! 

The advocate-witness rule has 
been criticized as punishing those 
who have had the foresight to retain 
counsel in advance.*? It has been 
called an “anachronism,” with the 
firm-wide disqualification being 
counterproductive in light of the 


The third annual article writing contest of The Florida Bar Journal is 
underway. Articles to be considered in the competition will be those 
published in the Journal between May 1978 and April 1979. 

First place cash awards and plaques will be presented at the Annual 
Convention in June 1979 to authors in three categories: practical “how- 
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sponsored by sections and committees of the Bar. 

Members of the Journal Editorial Board will judge articles on basis of 
content, clarity, accuracy and usefulness. No special entry form or 
application is necessary. The only requirement is to submit an article for 
review by the Editorial Board, and if it is published, it will be considered in 
the competition. 

Authors may submit articles for possible publication in the Journal by 
sending manuscripts not exceeding 15 double-spaced lettersize pages 
to Managing Editor, The Florida Bar Journal, Tallahassee, Florida 32304. 
Specialized columns will be submitted to the section or committee editor 
for consideration of publication. 
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advent of larger, multipurpose law 
firms.*3 The evils the rule is 
designed to prevent have been 
termed “more apparent than 
real,”*4 though that criticism is 
questionable. A more _ cogent 
criticism seems to be that the 
“substantial hardship” exception as 
now interpreted does not give 
sufficient consideration to either 
the client’s right to counsel of his 
choice or the hardship of the 
additional expenditure involved in 
hiring a new attorney.® Criticism 
has also been leveled at the 
ambiguity “substantial hardship” 
_exception,** discussed above, with 
at least one commentator 
contending that the validity of the 
rule itself is open to question.*” 
Since there is no indication the 
rule will be changed in the near 
future, attorneys should heed the 
advice of EC 5-10: “Where the 
question arises, doubts should be 
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resolved in favor of the lawyer 
testifying and against his becoming 
or continuing as an advocate.” O 


1 THe Fitorma Cope oF PROFESSIONAL 
ResponsiBiLity, DR 5-101(B) and DR 5-102. 


DR 5-101(B)—A lawyer shall not accept 
employment in contemplated or pending 
litigation if he knows or it is obvious that he 
or a lawyer in his firm ought to be calied asa 
witness, except that he may undertake the 
employment and he or a lawyer in his firm 
may testify: 

(1) If the testimony will relate solely to 
an uncontested matter. 

(2) If the testimony will relate solely to 
a matter of formality and there is no reason 
to believe that substantial evidence will be 
offered in opposition to the testimony. 

(3) If the testimony will relate solely to 
the nature and value of legal services 
rendered in the case by the lawyer or his firm 
to the client. 

(4) As to any matter, if refusal would 
work a substantial hardship on the client 
because of the distinctive value of the lawyer 
or his firm as counsel in the particular case. 


DR 5-102 Withdrawal as Counsel When 
the Lawyer Becomes a Witness. 

(A) If, after undertaking employment 
in contemplated or pending litigation, a 
lawyer learns or it is obvious that he or a 
lawyer in his firm ought to be called as a 
witness on behalf of his client, he shall 
withdraw from the conduct of the trial and 
his firm, if any, shall not continue 
representation in the trial, except that he may 
continue the representation and he or a 
lawyer in his firm may testify in the 
circumstances enumerated in  5- 
101(b)(1) through (4). 

(B) If, after undertaking employment in 
contemplated or pending litigation, a lawyer 
learns or it is obvious that he or a lawyer in his 
firm may be called as a witness other than on 
behalf of his client, he may continue the 
representation until it is apparent that his 
testimony is or may be prejudicial to his 
client. 

* Id.; See also Florida Ethics opinion 67- 


3 THe FLoripa Bar Cope OF PROFESSIONAL 
DR 5-102. 

4 Dudley v. Wilson, 13 So.2d 145 (Fla. 
1943). 
5 THE FLonipa Bar Cope oF PROFESSIONAL 
REsPonsimBILITy, DR 5-102. 


THE FLorIDA Bar CopE OF PROFESSIONAL 
ReEsponsiBiLiry, DR 5-102(B). 

7 THe FLoripa Bar OF PROFESSIONAL 
Respowsipiiry, DR 5-101(B)(1), (2), (3) and 
(4). 

8 THE FLonipa Bar Cope OF PROFESSIONAL 
REsponsiBiLity, EC 5-9. 

EC 5-9 Occasionally a lawyer is called 
upon to decide in a particular case whether 
he will be a witness or an advocate. If a 
lawyer is both counsel and witness, he 
becomes more easily impeachable for 
interest and thus may be a less effective 
witness. Conversely, the opposing counsel 
may be handicapped in challenging the 
credibility of the lawyer when the lawyer 
also appears as an advocate in the case. An 
advocate who becomes a witness is in the 
unseemly and ineffective position of arguing 


his own credibility. The roles of an advocate 
and of a witness are inconsistent; the 
function of an advocate is to advance or 
argue the cause of another, while that of a 
witness is to state facts objectively. 

WicmorE, $1911. 

10 Howard, The Attorney as Both 
Advocate and Witness, 4 CREIGHTON L. REv. 
178. 

115 West. L. 5. 454 (1848). 

12 THe FLonipaA BAR OF PROFESSIONAL 
DR 5-101(B)(1). 

13 THE FLoRIDA BAR OF PROFESSIONAL 
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14 THE FLonipA Bar OF PROFESSIONAL 
DR 5-101(B)(3). 

15 THe Bar Cope OF PROFESSIONAL 
DR 5-101(B)(4). 

16 Td. 

17 ABA Formal Opinion 339, p.2. 

18 Draganescu v. First National Bank of 
Hollywood, 502 F.2d 550 (5th Cir. 1977). 

19 Millican v. Hunter, 73 So.2d 58 (Fla. 
1954). 

2 Florida Ethics Opinion 76-26. 

21 Millican v. Hunter, 73 So.2d 58, 60 (Fla. 
1954). 

22 Hubbard v. Hubbard, 233 So.2d 150 
(Fla. 1970). 

83 Generally, Florida Ethics Opinion 67- 
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24 502 F.2d 550. 

23 Note, The Advocate-Witness Rule: If Z, 
that. But Why? 52 N.Y.U.L.R. 1365 (1977). 

26 Staff Counsel Informal Ethics Opinion 
TEO9F053. 

7 Florida Ethics Opinion. 67-30. 

28 52 N.Y.U.L.R. 1365, supra; See also 
Informal Opinion TEO9F123, in which the 
fact that one public defender could not 
continue to represent an indigent probably 
did not bar other public defenders in the 
same office from representing the client in 
the case. 

29 Op. 183, 12 La. B. 5. 228 (1964). 

30 Op. 126, N.Y. City 60. 

31 ABA Formal Opinion 339; the exception 
was actually allowed on this basis in A.B.A. 
Informal Opinion 886. 

32 Td. 

33 52 N.Y.U.L.R. at 1367, citing from the 
brief the Bar of New York as amicus curiae at 
12, International Elecs. Corp. v. Flazer, 52 
F.2d 1288 (2d Cir. 1975). 

3452 N.Y.U. 1375, 1372. 

35 See 45 U. Cuinc. L. R. (1976) 268, in 
which the author contends the choice should 
be a tactical one between the attorney and 
client. 

38 Levy, Time to Review the Code, 62 
A.B.A.J. 225 (1976). 

37 Id. at 225. 
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By Susan L. Fleming 


In some areas of _ Florida, 
consumptive water users are 
embroiled in a contest for access to 
water resources. Envision the 
competing demands for fresh water 
in a typical Florida locale: the 
municipality struggles to provide 
inhabitants with enough water to 
meet domestic needs; a nuclear 
power plant consumes large 
quantities of water to generate 
electricity; agriculturalists and 
ranchers need water for irrigation 
and stock raising; industry must 
maintain consumptive use levels to 
meet production deadlines; mining 
concerns utilize large quantities of 
water excavating minerals. 

Florida is a delicately balanced 
ecosystem, heavily dependent on 
abundant water resources. Recent 
developments threaten this fragile, 
tropical environment and water 
scarcity looms on the horizon. 
Several factors have precipitated 
this problem. First, the state 
population, now estimated at 
8,717,334 persons continues to grow 
at an unprecedented rate. In 1973, 
25,000 people moved to Florida 
each month.! Growth is clustered 
around the coastal zone of Southern 
Florida and the region surrounding 
Orlando. This added population 
has created new burdens on already 
overtaxed water resources, due to 
greater demands for new power 
plants, sewage treatment plants, 
and ultimately, industry. In 
addition, the coastal zone does not 
have access to Florida’s largest 
source of fresh water, the Floridan 
aquifer.2 In many areas, huge 
demands on secondary aquifers? in 
the coastal zone have caused salt 
water intrusion, rendering the 
aquifers unfit for human consump- 
tion.‘ Furthermore, Florida’s policy 
of drainage of lower wetland areas 
augments our water problems. This 
drainage decreases recharge of 
underground acquifers, and also 
encourages development in areas 
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Water Allocation: The Reasonable and 
Beneficial Use Standards 


unsuitable for the support of 
concentrated population. such 
developments indirectly pollute 
fresh water resources and endanger 
native wildlife.> Finally, Florida isa 
“hydrological island” wholly 
dependent on rainfall to replenish 
water resources. Since 1970, Florida 
has received less than the average 
annual rainfall. Hydrologists 
express deep concern over Florida’s 
future water supply.® 

Alarm over Florida’s water 
shortage prompted passage of 
comprehensive environmental 
legislation in 1972.’ The state’s right 
to regulate water is rooted in the 
state constitution,’ and provides a 
legal basis for implementation of an 
extensive plan to regulate and 
protect Florida’s water resources. 
The most important of these 
statutes are the Water Resources 
Act,® the Environmental Land and 
Water Management Act,!® and the 
Florida Comprehensive Planning 
Act.!! Under the Water Resources 
Act, the legislature mandated 
creation of a two-tiered 
administrative structure headed at 
the state level by the Department of 
Environmental Regulation,!? and 
with five water management 
districts designed along hydro- 
logical lines.!3 By means of a permit 
system for consumptive water 
use,!4 governing boards!® have 
statutory authority to control 
consumptive uses of water in their 
districts. This procedure is 
desirable because it provides for 
allocation between competing 
users at the district level, with 
special attention to particularized 
water problems in the region. 

Since access to fresh water 
determines future growth and 
development patterns within a 
region, in essence, water 
management districts have plenary 
power to manipulate all growth and 
land use. By means of this power to 
determine “who gets the water,” 


environmental 
law 


reinforced by taxing power to fund 
their programs,'* water manage- 
ment districts are powerful groups 
in Florida. 

Since 1972, a consumptive user 
has been required to secure a 
permit from the local water 
management district to divert, 
withdraw, impound or consump- 
tively use water.!” To be granted a 
permit, the applicant must establish 
that the proposed use is a: (1) 
reasonable-beneficial use; (2) will 
not interfere with any existing legal 
use; and (3) is consistent with the 
public interest.'!* In order to 
coordinate the granting of these 
permits on a statewide basis, the 
legislature mandated development 
of a state water plan within 
the Division of State Planning of the 
Department of Administration.!® 
This plan, known as the “water 
element” of the Comprehensive 
State Plan will promulgate 
objectives, guidelines and water 
allocation standards for all of the 
water management districts. 
However, clashes between 
individual water management 
districts and the Division of State 
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Planning reflect a diverse approach 
to water allocation within the state. 
As a result, in absence of legislative 
directives, each district construes 
the statutory provision differently 
—and thus the system could be 
open to constitutional attack for 
arbitrary and capricious 


administration of the legislative 
mandate. 

Several solutions to the legal 
problems exist. Analysis of 
legislative history reveals the 
components of a “reasonable- 
beneficial use.” Case law from 
other jurisdictions, particularly 
California which has adopted a 
similar new _ standard, provide 
clearer guidelines. In addition, 
factors comprising the older 
standards of “reasonable use” and 
“beneficial use” may be helpful 
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when used simultaneously. 
Utilization of these criteria to 
facilitate formulation of a 
legislative preference system for 
Florida water use may save the 
Water Resources Act from 
constitutional attack. This article 
cannot address all possible criteria, 
but will summarize and suggest 
guidelines for interpretation of 
Florida’s Water Resources Act. 


The “reasonable-beneficial use” 
standard combines features of two 
older standards of allocation—the 
“reasonable use” standard and the 
“beneficial use” standard. These 
older standards developed within 
the confines of two diverse systems 
of water law and reflect an equally 
diverse approach to water 
allocation. 


Reasonable Use Standard 


The “reasonable use” standard of 
allocation developed within the 
riparian system of water law in the 
Eastern United States, premising 
water allocation on ownership of 
land abutting a surface water 
course. Each riparian proprietor 
was entitled to the full flow of the 
water course, undiminished in 
quality or quantity by other 
riparians.2° This water right was a 
usufructuary right—the riparian 
did not own the water, but had the 
right to use it. The advent of the 
Industrial Revolution and increased 
water demands for power and 
irrigation proved the natural flow 
theory of allocation unsuitable. 
Consequently, Florida and other 
jurisdictions adopted the 
“reasonable use’ theory of 
allocation,2! making reasonableness 
the measure of the riparian right: A 
riparian may use only so much 
water as does not unreasonably 
interfere with the uses of other 
riparians. Due to ignorance of the 
hydrologic cycle, the reasonable 
use standard was originally 
confined to surface water.®? 
However, the “reasonable use” 
standard has since been extended to 
ground water, and each landowner 
is restricted to withdrawal of 
amounts not detrimental to 
surrounding landowners. 

There are several factors 
determinative of a “reasonable 
use.” The first of these is the 
purpose. Domestic use is 
universally held to be a reasonable 
use per se. 
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Whether this domestic use 
preference extends to commercial 
and public purposes is disputed. 
Some jurisdictions limit the 
preference to individual 
households.22 However, concen- 
trated urban populations suggest 
that the better rule is to extend the 
domestic use preference to 
commercial and public purposes.*4 
“Reasonableness” of uses other than 
domestic is dependent on such 
factors as social value, economic 
value, harm and waste and whether 
or not the public good is advanced 
or protected—for example, 
irrigation®® and _ generation of 
electric power. 

Additionally, “reasonable use” 
may be measured by the utility of 
the use as weighed against the 
gravity of harm caused to other 
uses.26 For a subsequent use to be 
declared unreasonable as to a 
preexisting use, the later use must 
cause substantial harm to the prior 
use.27 In addition to the amount of 
harm caused to a preexisting user, 
avoidance of harm is determinative 
of reasonableness. A subsequent 
user must incur reasonable 
expenses to avoid substantial harm 
to preexisting water user.”* 

Waste is another factor which 
may render a use unreasonable. 
Excessive uses have been allowed 
only under normal conditions, 
when not detrimental to 
surrounding landowners.?° 
Economic value is an _ integral 
component of a “reasonable use.” 
Under the reasonableness standard, 
a use has economic value if it has 
utility and value to the user. Uses 
which fulfill riparian needs and do 
not detrimentally interfere with the 
use of other riparians have 
economic value, and are declared 
reasonable.*° 

The “reasonable use” standard 
has several advantages. Because 
allocation among users is not static, 
there is a continual readjustment of 
water resources. This provides a 
built-in emergency allocation 
system during times of shortage. 
Also, the prohibitions versus 
unnecessary. waste encourages 
utilization of modern technological 
developments. One disadvantage 
of the “reasonable use” standard of 
allocation is instability. A 
consumptive user, investing large 
amounts of capital in an enterprise, 
needs assurance that water 
resources will be available during 
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the period of recoupment. Due to 
continual readjustment of water 
resources, a strict “reasonable use” 
standard may discourage massive 
capital investment in water scarce 
areas. Also, only riparians and 
adjacent landowners are protected 
from unreasonable uses of water. 
Nonriparians and the _ general 
public have no cause of action 
unless a use unreasonably interferes 
with their uses of water. 


Beneficial Use Standard 


The “beneficial use” standard of 
allocation developed in the arid and 
semiarid portions of the United 
States within the confines of the 
prior appropriation system. Two 
chief characteristics of this system 
of water law are priority of use*! 
and beneficial use.*2 In times of 
shortage, water is apportioned on 
the basis of priority of use, 
restricting the use of junior 
appropriators first. However, the 
chief limitation on the appropri- 
ative right is the beneficial use 
requirement.33 Absence of a 
beneficial use will curtail an 
appropriation, even though prior in 
time. Under the prior appropriation 
system, the usufructuary right was 
not restricted to riparian land, and 
could be diverted from natural 
channels as long as applied to 
beneficial uses.*4 


The pure beneficial use system of 
allocation permitted appropriation 
for any purpose useful to the 


appropriator. This permitted 
wasteful appropriation of water 
resources. As competition for water 
became more fierce, the appro- 
priator with the most beneficial use 
was allotted the water, thereby 
discouraging wasteful uses, and 
encouraging an economic benefit 
approach to water allocation. A use 
had to be beneficial not only in the 
abstract sense, but had to be 
economical in light of other 
demands for water—current 
and future.*® Subsequently, 
many states enacted statutes 
declaring certain uses to be 
beneficial, and accorded statutory 
preferences to these uses. These 
statutes reflect dissatisfaction with 
a pure “beneficial use” system of 
allocation, which occasioned a 
tremendous waste of water 
resources. 


Several factors are determinative 
of a “beneficial use” of water. The 


first factor is the purpose of the use. 
Domestic use is considered a 
beneficial use per se, and _ is 
accorded high priority. At first the 
domestic use preference was 
limited to individual households, 
but has since been extended by 
cases and statutes to municipal 
consumptive use.** [Ed. note: For a 
significant and interesting judicially 
imposed limitation on a 
municipality’s right to take ground 
water for a “public purpose,” see 
Jupiter Inlet v. Village of Tequesta., 
349 So.2d 216, (Fla. 4th D.C.A. 
1977).] 

Whether other uses are held to be 
“beneficial” depends on the 
circumstances of each case and 
consideration of such factors as 
social value, economic value and 
waste. Case law also emphasizes 
social value, and declares that use of 
water for fishing,3?? public 
recreation,*® preservation of scenic 
beauty®® and conservation to fill 
lakes and reservoirs is beneficial,* 
balancing the utility and social 
benefit of the use versus the gravity 
of the harm. 

Economic value and waste under 
the ‘beneficial use’ standard are also 
important. Efficiency of use is also 
required by statute‘! so that water 
resources are utilized to the 
maximum, to provide the largest 
number of beneficial uses. This 
definition obviously proscribes 
wasteful uses of water, and the 
courts early formulated the rule that 
no appropriation was valid where 
the water simply went to waste.” 

An advantage of the former 
“beneficial use” standard is the 
more efficient utilization of water 
resources. Also, the perpetual 
nature of the water right injects 
stability into the system. This 
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encourages massive capital 
investment. However, the pure 
beneficial standard encouraged 
excessive use of water resources, 
since failure to appropriate 
occasioned forfeiture of the right to 
the excess. 


Reasonable-Beneficial 
Use Standard 


Dissatisfaction with the 
“reasonable use” and “beneficial 
use” standards prompted a new 
statutory approach to water 
resources allocation. Uncertainty 
and continued accommodation 
between competing users under the 
“reasonable use’ standard 
discouraged massive capital 
investment. The “beneficial use” 
standard encouraged wasteful, 
excessive uses of water. Prompted 
by these inherent weaknesses, in 
1958 the Legislative Research 
Council at the University of 
Michigan drafted the Model Water 
Use Act.48 The Act advocated 
creation of a state water use agency 
responsible for issuance of water 
permits for definite periods, with 50 
years the suggested maximum. 
Although enacted only in Hawaii,“ 
it spurred a trend toward state 
control of water resources 
management. In 1965, Iowa 
enacted a far-reaching permit 
system regulating all existing and 
unused water rights under the 
broad standard of “beneficial 
use.”*5 In addition, western states 
were regulating usufructuary rights 
by other less comprehensive permit 


systems.** In 1972, these enactments 
culminated in the drafting of the 
Model Water Code.‘? This Code 
“combined the best features of both 
the riparian and appropriative 
systems” and formulated a new 
statutory standard for water 
allocation—the standard of 
“‘reasonable-beneficial use.” 
Subsequently, the Florida 
Legislature mandated adoption of 
the “reasonable-beneficial use” 
standard to govern water resources 
allocation.® 


Legislative History 


In contrast to voluminous 
legislative history at the federal 
level, legislative history is minimal 
in Florida. Indeed, there is no 
recorded legislative discussion of 
the 1972 Water Resources Act to 
provide a clear test of what 
constitutes a “reasonable-beneficial 
use.” However, close examination 
of the Model Water Code discloses 
a similar approach to malizgement 
of water resources, and in 
particular, its adoption of the 
“‘reasonable-beneficial use” 
standard of allocation. It is 
apparent that the Florida legislators 
relied on the Model Water Code 
while drafting Chapter 373. 
Therefore, the commentary in the 
Water Code may be used to clarify 
legislative intent behind provisions 
in the Water Resources Act. 

According to this commentary, 
the “reasonable-beneficial use” of 
water contains three main features: 
(1) economic benefit; (2) 
reasonableness; and (3) consistency 
with the public interest. In its 
summary of the first feature, the 
commentary states that the quantity 
used must be economically 
efficient. Only the minimum 
amount of water required for the 
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operation may be utilized. As a 
further limitation, wasteful uses 
will not be permitted in times of 
excess or shortage.; 

The second feature of 
reasonableness merely incorporates 
the prior construction of 
“reasonable use” within the 
framework of the new standard. 
The former reasonableness 
limitation is adopted as a further 
limitation on the economic benefit 
limitation. One can therefore rely 
upon Florida’s construction of 
“reasonable use” to define this 
element of the new standard. 

The third feature, consistency 
with the public interest is also 
clarified in the commentary. Two 
classes of water use are listed in this 
section—beneficial uses, and uses in 
the public interest. Uses in the 
public interest are preferred when 
competing applications are made 
for a permit. The commentary 
suggests that each use must first bea 
reasonable-beneficial use. The 
following criteria are suggested for 
the board to consider in this 
determination: public uses are 
preferred over private uses, 
economically more productive uses 
are preferred, and purposes 
declared to be in the public interest 
are given high priority. In addition, 
the board may look to the State 
Water Plan which may have 
established preferred uses. 


Florida has codified certain 
objectives to be in the public 
interest,>° and also declares that in 
the case of competing applications 
such uses shall have preference.*! 
However, clashes between water 
management districts and _ the 
Department of Administration 
have thwarted development of the 
State Water Plan. Development of 
an established preference system 
via the State Water Plan would 
effectuate an allocation system 
analogous to that proposed in the 
Water Code. Such definitive 
criteria would remedy the 
constitutional weaknesses of 
Chapter 373 by providing a clear 
test of what constitutes a 
reasonable-beneficial use. 


Florida Case Law Silent 

Florida case law fails to elucidate 
what constitutes a “reasonable- 
beneficial use” of water. Past 
judicial construction first revealed a 
“reasonableness” approach to 
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water allocation in Tampa 
Waterworks v. Cline.52 The court 
ruled that one can take reasonable 
quantities for domestic uses, but 
prohibited wanton diversion to 
another place. This prohibition 
against diversion to another place 
was removed in Koch v. Wick*®? but 
the rule of “reasonable use” 
survived. In addition, Cason v. 
Florida Power*4 held that the 
doctrine of reasonable use was 
specifically adopted with respect to 
groundwater. This doctrine of 
“reasonable use” has been affirmed 
in subsequent cases.*5 

In addition to reasonableness, 
dictum in several Florida cases 
indicates support for a correlative 
rights approach to water allocation. 
Under a correlative rights 
approach, each landowner is 
entitled to the use of water 
dependent on the amount of 
overlying land, such right of use of 
correlative with the similar rights of 
surrounding landowners.*® 

City of St. Petersburg v. 
Southwest Florida Water 
Management District discusses the 
correlative rights approach to water 
allocation, but 


definitely on the viability and 


validity of the water crop 
theory.57 Under this theory, water 
yield is determined by the amount 
of acreage. In absence of evidence 
to the contrary, water crop is 
assumed to be 1,000 gallons per acre 
per day. A permit may be denied if 
the amount of water consumptively 
used exceeds the water crop of 
lands owned, leased or otherwise 
controlled by the applicant. Since 
each landowner is presumptively 
entitled to an amount of water 
geared to the amount of land 
owned, in effect, a correlative 
rights approach to allocation is 
being utilized. 


Conclusion 


Florida’s adoption of the 
“‘reasonable-beneficial use’”’ 
standard proposes maximum 
utilization of our water resources. 
Despite the fact that the legislature 
has failed to clearly define this new 
standard of allocation, legislative 
history and case law will develop an 
identifiable set of factors which 
comprise this use. When _ these 
factors are utilized by water 
management districts in the 
issuance of consumptive use 
permits, uniform application of 
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Chapter 373 on a statewide basis is 
practicable. This will remedy the 
Water Resources Act from 
possible constitutional attack due to 
arbitrary administration and 
unlawful delegation of legislative 
power. 

As. caselaw evolves more 
definitive guidelines to determine a 
“reasonable-beneficial use,” it is to 
be hoped that a statutory scheme of 
preference could be developed to 
ensure uniformity in application. 
This system will promote statewide 
coordination of water resources 
management and will eliminate the 
pressures on the water management 
districts from local interest groups. 
It is the best answer to the serious 
water shortages that Florida faces 
in the future. oO 
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1913). In this case a power company 
diverted a stream that flowed through a 
resort and formed a beautiful waterfall. 
Although the resort owner lost the case, the 
court declared that public health, rest and 
recreation constituted a beneficial use. 
“Places such as that described here favored 
by climatic conditions, improved by the 
work of man, and designed to promote 
health by affording rest and relaxation are 
assuredly beneficial” Id at 1017. 

39 State Department of Parks v. Idaho 
Dept. of Water Administration, 96 Idaho 
440, 530 P.2d 924 (1974). 

40 Denver -. Brown, 56 Colo. 216, 138 Pac. 
44 (1913). For a discussion of uses held 
beneficial under case law and statutory 
enactments see Trelease, The Concept of 
Reasonable Beneficial Use In the Law of 
Surface Streams, 12 Wyo. L. J. 1, 6-14 (1957). 

41 Coto. Rev. Stat. §37-92-103(4) (1973) 
provides: “ “Beneficial Use’ is the use of that 
amount of water that is reasonable and 
appropriate under reasonably efficient 
practices to accomplish without waste the 
purpose for which the appropriation is 
lawfully made and, without limiting the 
generality of the foregoing includes the 
impoundment of water for recreational 
purposes, including fishery or wildlife....” 

42 Power v. Switzer, 21 Mont. 523, 55 P. 32 
(1898). The court held that where an 
appropriator diverted more than was 
needed and allowed the excess to go to 
waste, he acquired no right to the excess. 

43 MopEL WarER Use Act (1958). 

44 Haw. Rev. Stat. §§87A-87B (1965). 

45 Towa Cone §455A (1965). 

48 ALasKA Stat. §$§46.15.010-270 (1966); 
Ariz. Rev. Stat. ANN.. §45-142 (Supp. 1971); 
Ca. WATER Cone §1225 (West 1971); IpAHO 
Cope ANN. §42-202 (Supp. 1969); Kan. Start. 
ANN. §82a-709 (1969); Nes. Rev. Stat. ANN. 
§46-233 (1968); Nev. Rev. Strat. ANN. 
§533.325 (1963); N. M. Stat. ANN. §75-5-1 
(1968); N. D. Century Cope ANN. §61-04 
(Supp. 1971); Oxxa. Stat. ANN. tit. 82, §21 
(1970); Ore. Rev. Stat. ANN. §537 (1969); 
S. D. Cope ANN. §46-5 (1969); 
Ch. 58, §§5.121-134 [1971] Tex. Laws 
125-29; Uran Cope ANN. §73-3-1 (Supp. 
1967); WasH. Cope ANN. §90.03.250 (Supp. 
1970); Wyo. Stat. ANN. §41-201 (Supp. 
1971). 

47 F. MALoney, R. Ausness & J. Morris, A 
Mopet Water Cope COMMENTARY 
(1972). “This code was drafted to provide a 
vehicle for comprehensive state regulation 
of water resources.” Maloney and Ausness, A 
Modern Proposal for State Regulation of 
Consumptive Uses of Water, 22 Hastincs L. 
J. 523 (1971). This article provides an 
excellent short summary of the main features 
and objectives of the Model Water Code. 

48 Stat. §373.223 (1977). 

49 F, Mavoney, R. Ausness & J. Morris, A 
Water Cope CoMMENTarY 179 


(1972). “§2.02 Conditions fora Permit (1) To 


obtain a permit pursuant to the provisions of 
this chapter, the applicant must establish that 
the proposed use of water (a) is a reasonable- 
beneficial use as defined in §1.03(4) of this 
code, (b) will not interfere with any 
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presently existing legal use of water, and (c) 
is consistent with the public interest and 
provisions of the State Water Plan.” 

50Fia. Stat. §373.016 (1977). The 
following uses are declared to be in the 
public interest: management of water and 
related land resources, conservation and 
utilization of ground and surface water, 
water storage for beneficial purposes, 
prevention of damage from floods, soil 
erosion and excessive drainage, preservation 
of natural resources, fish and wildlife, 
promotion of recreational development and 
navigability, and the protection of the 
health, safety and welfare of the people of 
the state. 

51 Fia. Stat. §373.233 (1977). 

52 37 Fla. 586, 20 So. 780 (1896). 

53 87 So. 2d 47 (Fla. 1956). The right of a 
county to pump percolating groundwater 
from land leased by the county and adjacent 
to another landowner was bounded by 
reasonable use. See also, Jupiter Inlet v. 
Village of Tequesta, 349 So.2d 216 (Fla. 4th 
D.C.A. 1977). 

5474 Fla. 1, 76 So. 535 (1917). The most 
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definitive statement of the reasonable use 
concept appears in this case. Here, a riparian 
Owner erected and maintained a dam 
across a stream, which raised the level of the 


stream and obstructed the flow of 
percolating waters on adjoining land. These 
higher subsurface waters injured the crops of 
the adjoining landowners. 

55 Koch v. Wick, 87 So.2d 47 (Fla. 1956); 
Labruzzo v. Atlantic Dredging & 
Construction Co., 54 So.2d 673 (Fla. 1951); 
Taylor v. Tampa Coal Co. 46 So.2d 392 (Fla. 
1950). 

56 In Cason v. Florida Power, 74 Fla. 1, 76 
So. 535 (1917), the court stated that property 
rights relative to the passage of subterranean 
waters are correlative, and a landowner must 
use only so much water so as not to injure the 
property rights of adjoining landowners. 
This language is restated in the recent case of 
Labruzzo v. Atlantic Dredging & 
Construction Co., 54 So.2d 673 (Fla. 1951). 

57 355 So.2d 796 (2d D.C.A. 1977). The 
water management district issues 
consumptive use permits pursuant to 
allocation based on the water crop theory. 
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By Theodore W. Glocker, Jr. 


The growth of pension and profit 
sharing plans in the last 20 years has 
been phenomenal. Nearly every 
lawyer has one or more corporate 
clients with such a plan in effect, as 
well as individual clients who are 
participating in such plans. At some 
point, the individual participant 
will become entitled to receive the 
amount accumulated for his benefit 
under the plan or his widow will 
become entitled to the accumulated 
amount in the event of death. More 
and more corporate clients are 
becoming fed up with the red tape 
involved in complying with 
ERISA—sometimes referred to as 
the Pension Reform Act of 1974— 
and are deciding to terminate their 
plans and distribute the assets to the 
participants. The question then 
arises, What options are available 
and what will be the income and 
estate tax consequences of the 
election made? Hopefully, this 
article will get you by if the client 
asks what should be done in this 
situation. 


Types of Distributions 


The vast majority of qualified 
plans give the participant an option 
as to the method of distribution of 
the amount to which he is entitled. 
He usually can elect to receive the 
benefits in installments either over a 
period of years or for life in the 
form of an annuity. If an annuity is 
available and the participant is 
married, he must also be given the 
right to elect a joint and survivor 
annuity payable to the participant 
and his spouse during their joint 
lives and then to the survivor for 
life.'| The above options will be 
referred to herein as installment 
distributions. 

In most plans there is one other 
option available—the option to 
have the full amount paid to the 
participant at one time, which is 
commonly referred to as a lump 
sum distribution. The purpose of 
this article is to acquaint you with 
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The Taxation of Distributions From 
Qualified Pension and Profit Sharing Plans 


the situations when it is advanta- 
geous to elect to receive a lump sum 
distribution. Throughout it is 
assumed that the plan is a qualified 
pension or profit sharing plan and 
except as noted there were no 
employee contributions to the plan. 


Taxation of Distributions 


Generally speaking, in the 
absence of employee contributions, 
any amount distributed to the 
participant, or to his beneficiary in 
the event of his death, is taxed to the 
recipient as ordinary income when 
received.? A major exception is the 
income tax exemption granted the 
proceeds of life insurance on the life 
of a deceased participant (to the 
extent the proceeds exceed the cash 
value of the policy) because the 
premiums were taxed to him.’ 

e Special Tax Treatment 
Granted Lump Sum Distributions. 
The principal exception to the 
general rule is made when the full 
amount credited to the participant 
is distributed to him or his 
beneficiary within one taxable year 
of the recipient. But a warning is in 
order. Special tax treatment is not 
accorded all such distributions; it is 
accorded only to those which meet 
certain requirements, and if those 
requirements are not met the full 
amount distributed will be taxed to 
the recipient as ordinary income. 

The special tax treatment which 
may be accorded such distributions 
includes the following. First, the 
amount received by the recipient 
can be rolled over into an 
Individual Retirement Account 
(IRA) and no tax will be payable 
until the funds are distributed out of 
that account.‘ Second, the amount 
received by the participant or his 
beneficiary can be taxed at a very 
low income tax rate based upon a 
ten-year averaging formula which 
assumes that the recipient has no 
other income.> For example, a 
$50,000 fully taxable distribution 
(no part treated as capital gain) 


tax low notes 


would result in a $8,160 tax (16.32% 
effective rate) regardless of the 
amount of the employee’s other 
income, and the $50,000 
distribution would not increase the 
tax on such other income. If the 
participant has been a participant in 
the plan since prior to 1974, the 
recipient may, by not filing an 
election, treat the portion of the 
amount received allocable to pre- 
1974 contributions as long term 
capital gain,’ or by filing the 
election, apply the ten-year 
averaging formula to the full 
amount received.’ Third, 
unrealized appreciation in the value 
of stock or other securities issued by 
the employer corporation 
distributed to the participant or his 
beneficiary will not be taxed until 
the stock or securities are sold.’ 
Fourth, the full amount distributed 
to the beneficiary of a deceased 
participant may be subject to estate 
tax unless the recipient elects to 
forego ten-year averaging and 
capital gains for income tax 
purposes.® 

e Lump Sum Distributions 
Defined. The term “lump sum 


Theodore W. 
Glocker, Jr., is a 
member of Glocker 
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Jacksonville. He 
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University of 
Tennessee and his 
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Glocker wrote Tax Law Notes this month on 
behalf of the Tax Section, Richard O. 
Jacobs, chairman, and Robert S. Hightower, 
editor. 
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distribution” is defined in 
$402(e)(4) of the Internal Revenue 
Code as a distribution of the full 
amount to the credit of the 
participant or his beneficiary within 
one taxable year of the recipient 
under the following circumstances: 

(a) The distribution must be 
made 

(i) on account of the 
employee’s death; 

(ii) after the employee attains 
age 59; 

(iii) on account of the 
employee’s termination of service 
with the employer; or 

(iv) after the disability of the 
employee which prevents gainful 
employment and is of indefinite 
and long lasting duration or 
expected to result in death.!” 

(b) The participant or his 
beneficiary must file an election to 
have all lump sum distributions 
received during his taxable year 
taxed as lump sum distributions." 

(c) The employee has not 
previously elected after he attained 
age 59 to havea distribution made 
to him as an employee in a prior 
year treated as a lump sum 
distribution.!2 

(d) Where the distribution is 
made to the employee (as 
distinguished from the beneficiary 
of a deceased employee), the 
employee must have been a 
participant in the plan for at least 
five years.!3 
If all of the above requirements for 
a lump sum distribution are met, the 
special tax treatment described 
above will apply in full to the 
distribution. 


Rollover to Individual 
Retirement Account 


Many qualified plans are now 
being terminated. When a 
termination distribution is made to 
a participant under the age of 59%, 
it will not qualify as a lump sum 
distribution because the 
distribution is made to the 
participant as a result of 
termination of the plan and not 
because the participant has 
terminated employment." The first 
requirement set out in paragraph 
(a) above has not been met. 
Nevertheless, where there is a lump 
sum distribution, under §402(a)(5) 
of the Code, all or any part of the 
amount received by the employee 
(other than the amount contributed 
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to the plan by the employee) can be 
rolled over into an IRA tax free.!5 

The tax free rollover is permitted 
even though no election has been 
made to treat the distribution as a 
lump sum distribution or the 
employee has received a prior lump 
sum distribution after attaining age 
59%.'§ However, the cash or 
property to be rolled over must be 
transferred to the IRA within 60 
days after it is received by the 
employee.'” The former rule 
requiring five years of participation 
to qualify for a tax-free rollover 
(except where the plan was 
terminated) was repealed in late 
1978.18 

In the alternative, the employee 
can transfer the assets to another 
qualified pension or profit sharing 
plan, rather than an IRA, and the 
same rules will apply.' 


Employer Securities and 
Pre-1974 Assets 


When the assets distributed 
consist of stock of the employer 
which has a value at the time of 
distribution greatly in excess of its 
value when acquired by the plan, 
the unrealized appreciation will not 
be taxed to the recipient even if he 
has not been a participant in the 
plan for five years provided that 
distribution otherwise qualifies as a 
lump sum distribution.”° 


Considerations 


When a client is entitled to a 
distribution because the plan was 
terminated in connection with the 
sale of the business, suggest that he 
investigate rolling over the amount 
received into an IRA so as to avoid 
any immediate tax. 

When a client on retirement has a 
substantial amount credited to him 
with a qualified plan, suggest that 
he consider the following: 

(a) If he has substantial income 
separate and apart from the plan, a 
lump sum distribution probably 
would reduce his taxes. 

(b) If he has no other income, 
an annuity or installments over 20 
years probably would result in the 
least tax. 

(c) If greatly appreciated stock 
of the employer corporation will 
make up a substantial part of the 
distribution, he probably should 
elect a lump sum distribution so as 
to avoid tax on the unrealized 
appreciation. 


When an employer is considering 
terminating his profit sharing plan, 
suggest that he consider allowing 
the trust to continue so that the 
participants under age 59% are not 
forced to choose between ordinary 
income and an IRA. Point out, that 
in an IRA, a participant’s 
investment opportunities are 
usually quite limited. 

When a widow or other 
beneficiary of a deceased 
participant is entitled to a 
distribution, point out that by 
electing the advantages of a lump 
sum distribution, she may save on 
income taxes, but that by doing so 
the distribution will be subject to 
estate tax if the estate is substantial. 
Suggest that calculations be made 
to determine which would be the 
most advantageous. 

When the retiree is a participant 
in both a pension and a profit 
sharing plan (but not two pension or 
two profit sharing plans), the 
participant or his beneficiary can 
take the proceeds of one plan as a 
lump sum and the proceeds of the 
other in installments.?! 


Conclusion 


All too often no consideration is 
given to the tax effect of electing to 
receive benefits from a qualified 
plan in installments or in lump sum. 
The lawyer can perform a 
substantial service by pointing out 
that the decision may make a 
significant difference in the amount 
of taxes payable. Oo 


1 §401(a)(11) of the Internal Revenue 
Code of 1954. All section references are to 
the Internal Revenue Code of 1954. 

2 §402(a)(1). 

3 Treas. Reg. §1.72-16(c) (2) (ii). 

4 §402(a) (5). 

5 §402(e). 

§ §402(a) (2). 

7 §402(e)(4)(L). 

8 § 402(e)(4)(J). 

9 §2039(c) and (f) as amended by the 
Revenue Act of 1978. 

10 §402(e)(4)(A) and §72(m)(7). 

§402(e) (4) (B). 

12 Id. 


§402(e) (4) (H). 

14 House Ways and Means Report No. 
94-1020 on P.L. 94-267, 1976-1 C.B. 529. 

15 §402(a) (5). 

16 §402(a) (5). 

17 §402(a)(5) and §157(h) of Revenue Act 
of 1978. 
18 §402(a)(5)(D). 
§402(a) (5). 
2 §402(e) (4)(J). 
#1 §402(e)(4)(C). 
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The Delegation Issue in Administrative Law— 


Florida vs. Federal 
By Robert W. Martin, Jr. 


From the very beginning, the 
United States Supreme Court has 
recognized that our government 
cannot function without legislative 
bodies delegating some of their 
power to administrative agencies. 
Chief Justice Marshall in an 1825 
decision stated: 


It will not be contended that Congress can 
delegate to the Courts, or to any other 
tribunals, powers which are strictly and 
exclusively legislative. But Congress may 
certainly delegate to others, powers which 
the legislature may rightfully exercise 
itself...the line has not been exactly drawn 
which separates those important subjects, 
which must be entirely regulated by the 
legislature itself, from those of less interest, 
in which a general provision may be made, 
and power given to those who are to act 
under such general provision to fill up the 
details.! 


The distinction that Marshall 
made between those legislative 
powers that must be exclusively 
exercised by the legislature and 
those “of less interest” that may be 
delegated is of more than historic 
interest. It should serve as a model 
in the struggle between the 
fundamental notion that those who 
make the laws regulating our lives 
should be the elected members of 
our legislatures and the recognition 
that the legislature must delegate 
some of its power in order for the 
country to run properly. The 
questions are: How much discretion 
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of The Florida Bar Journal 
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P.O. Drawer 1271, Pensacola, 
Florida 32596. 
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must be delegated to the 
administrative agency by the 
legislature and correspondingly, 
how is the appropriate check 
retained on the exercise of that 
administrative discretion? As one 
commentator has said, “The task of 
administrative law is to ensure that 
the growth of administrative power 
is not an unrestrained one: ‘to serve 
as a check on the administrative 
branch of government—a check 
against excess of power and abusive 
exercise of power in derogation of 
private right.’ 


Delegation at the Federal Level 


As the federal government grew 
it became clear that “[D]elegation 
by Congress has long been 
recognized as necessary in order 
that the exertion of legislative 
power does not become a futility.” 
As recently as 1932, however, the 
United States Supreme Court 
stated categorically: “That the 
legislative power of Congress 
cannot be delegated is, of course, 
clear.”4 As one commentator has 
stated: “It is statements of this kind 
that have caused much of the 
difficulty in law development. 
Congress persisted in delegating, 
and the Court perceived that 
delegation was often necessary if 
the tasks of government were to be 
performed.”> Professor Davis 
continued: “So the Court reiterated 
the nondelegation doctrine, but 
along with the reiteration it 
sustained one delegation after 
another. The verbiage gradually 
developed that a delegation was 
lawful only when accompanied by 
a sufficient standard.’® An 
examination of the cases reveals, 
however, that the Court held such 
standards as “just and reasonable” 
and “public interest’”® adequate to 
meet the “‘standards”’ test. 
Moreover, as Professor Davis is 
fond of pointing out, “The Supreme 
Court has never held delegations to 
governmental authorities invalid 


inistrative 
law 


except in ...two cases.”® 

One cannot dispute the fact that 
the United States Supreme Court 
has not required that delegations of 
legislative power to administrative 
agencies be tempered by 
“meaningful standards.” In fact, ina 
series of fairly recent cases, the 
Court has not only upheld the 
validity of delegated power 
without “meaningful standards” 
but has also validated, once again in 
the words of Professor Davis: 
“exercise of undelegated power 
without standards.”!° 

One of the most notable 
examples of this occurred in United 
States v. Southwestern Cable Co." 
There the Court was faced with the 
question of whether the Federal 
Communications Commission 
(FCC) could regulate community 
antenna television (CATV) 
pursuant to the Federal 
Communications Act of 1934. The 
Court found that although the 
“Congress could not in 1934 have 
foreseen the development of 
community antenna television 
systems,”!2 the FCC did have 
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power to regulate CATV within the 
broad language of the statute. The 
statute provided, inter alia, that it 
was applicable to “all interstate and 
foreign communication by wire 
or radio.”!3 Professor Davis has 
stated the following concerning this 
case: 

Addressing itself to the scope of the 
Commission’s authority, the Court said the 
authority to regulate CATV was “restricted 
to that reasonably ancillary to the effective 
performance of the Commission’s various 
responsibilities for the regulation of 
television broadcasting. The Commission 
may, for these purposes, issue such rules and 
regulations and prescribe such restrictions 
and conditions, not inconsistent with law, as 


‘public convenience, interest, or necessity 
requires, 47 U.S.C. §303 (R).”... 


The reality seems abundantly clear that 
the Commission has power to regulate 
CATV in any reasonable way it finds to be in 
the public interest. The resulting law stems 
from the Commission, not from Congress 
and not from the courts, except that 
Congressional committees may supervise 
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and the courts may keep the Commission 
within constitutional and statutory 
limitations. The congressional power has 
been effectively delegated to the 
Commission, without meaningful standards. 


A half-heard argument by Southwestern 
Cable that “the attempted delegation is 
unconstitutional for lack of standards,” 
(brief at 36), was not even mentioned by the 
Court. The argument apparently was 
deemed so lacking in merit as not even to 
deserve a judicial statement that it was 
rejected.!4 

Although, as the above indicates, 
it could be argued that the 
delegation with “meaningful 
standards” requirement has died a 
slow but sure death at the hands of 
the United States Supreme Court, 
an argument can be made to the 
contrary. For example, Professor 
Schwartz in a recent article, notes 
that a 1976 Supreme Court case, 
Eastlake v. Forest City Enterprises, 
Inc.,' is evidence that the Court has 
“reaffirmed the standards 
requirement.”!§ In Eastlake, the 
Court said: “Courts have frequently 
held...that a congressional 
delegation of power to a regulatory 
entity must be accompanied by 
discernible standards, so that the 
delegatee’s action can be measured 
for its fidelity to the legislative 
will.”!7 In commenting on this case, 
Schwartz stated: 

While the Court noted that the doctrine is 
applicable to regulatory bodies, it was not 
applied in Eastlake, where the delegation 
was to the voters instead of to the 
administrators. In the course of its opinion, 
the Court expressly stated that the “hurdle” 
of the Schecter case [one of the two cases 
where Court has held a delegation invalid for 
lack of meaningful standards] led it to read 


the statute “narrowly to avoid constitutional 
problems.”!8 


Delegation in Florida 


The law of Florida concerning 
delegation of legislative power is so 
different from the law of the 
federal courts in Professor Davis’ 
view that he has lamented: “If the 
Florida test were used, approxi- 
mately 100 percent of federal 
legislation conferring rulemaking 
authority on federal agencies would 
be unconstitutional.”!° In three very 
recent decisions concerning the 
validity of delegation of legislative 
power to. state administrative 
agencies, the Florida Supreme 
Court has consistently reaffirmed 
the “meaningful standards” 
requirement. 

In Harrington and Company, 
Inc. v. Tampa Port Authority,* the 
issue was the constitutionality of 


F.S. §310.28, (1973). The court 
noted that the statute “provides in 
relevant part that each duly 
constituted board of port wardens 
and pilot commissioners (or port 
authority) ‘may grant such number 
of licenses to competent and 
trustworthy persons to act as 
stevedores in the port and 
harbor...as it may deem necessary, 
having due regard to the business of 
the port and harbor,’ ”2! and that 
“neither party disputes the 
Legislature’s power to limit 
stevedore licenses or to delegate 
that power within guidelines 
sufficiently defined to insure 
against arbitrary action by its 
designated agent.”22 The court 
went on to cite and discuss two 
earlier delegation cases. In both of 
those decisions, Dickinson v. State’ 
and Drexel v. City of Miami, the 
attempted delegation was 
invalidated because the legislative 
enactment lacked “meaningful 
standards.” 

In Dickinson the statute 
purported to delegate to the State 
Comptroller the authority to issue 
licenses to cemetery operators in 
Florida. Part of the Comptroller’s 
responsibility was to determine the 
“need” for a cemetery in the 
relevant community and require 
him to investigate that need “giving 
due consideration to the adequacy 
of existing facilities in the area to be 
served.” The court held that the 
“absence of a suitable definition for 
two critical terms—“need for a 
cemetery” and “need for further 
facilities’—rendered the licensing 
authority so susceptible to arbitrary 
application as to require its 
invalidation.” In another recent 
case, Gulf Pines Memorial Park, 
Inc. v. Oaklawn Memorial Park, 
Inc.,27 the Florida Supreme Court 
did not have to discuss the 
delegation issue, but cited with 
approval its decision in Dickinson.* 

In Drexel, the city ordinance 
provided that no multilevel garage 
could be constructed except upon 
“approval and permit by the City 
Council...after a public hearing at 
which due consideration shall be 
given to the effect upon traffic of 
the proposed use.’’2° The 
Harrington court noted that 
“Although the court in Drexel found 
nothing to indicate that the exercise 
of that authority had in fact been 
colored by “favoritism, the 
ordinance was nonetheless held 


THE FLORIDA BAR JOURNAL 


( 
/ 
AEDs 
NUMISMATIC 
— 
36 


invalid for lack of adequate 
standards to guide the exercise of 
administrative discretion.”°° The 
court in Harrington concluded, in 
line with Drexel and Dickinson, that 
the statute under review in 
Harrington, “The Legislature has 
nowhere provided the clear and 
specific guidelines necessary to 
ensure that those licensed to 
perform those functions [as 
stevedores] are not arbitrarily 
selected.”3! 

In another very recent case, High 
Ridge Management Corp. v. State 
of Florida,*® the statute purported 
to delegate to an administrative 
agency the authority to, inter alia, 
establish a rating system for nursing 
homes within Florida. In the 
words of the Court, “Appellants 
submit that there are no guidelines 
enunciated in the statute as to 
whether, inter alia, the average 
nursing home should be rated A, B 
or C, whether only a very few 
homes should be able to attain AA 
rating, or whether there will be a 
Bell curve or flat percentage of 
homes in each group.”*4 

In holding that the statute 
constituted an unlawful delegation 
of legislature power, the court cited 
as authority Dickinson and Smith v. 
Portante.* In Smith the court had 
stated: 


No matter how laudable a piece of 
legislation may be in the minds of its 
sponsors, objective guidelines and standards 
should appear expressly in the act or be 
within the realm of reasonable inference 
from the language of the act where a 
delegation of power is involved and 
especially so where the legislation 
contemplates a delegation of power to 
intrude into the privacy of citizens. 

Therefore, despite the fact that the 
Florida Supreme Court does 
recognize the necessity of 
delegation, it has consistently stated 
not only that there is a “meaningful 
standards” requirement but it has 
also insisted that such requirement 
be met. As Professor Schwartz 
notes, however, “Increasingly 
courts, including the Supreme 
Court, have been willing to uphold 
delegations not confined by 
specific standards; the cases refuse 
to strike down enabling legislation 
containing only wholesale public- 
interest type standards and, in some 
cases, even no standards at all.”37 
Although as indicated above, 
Schwartz’s statement would not 
hold true in Florida, the question is 
whether Florida is out of step with 
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the times in the delegation of 
legislative power area or whether it 
has persisted on the correct course 
while others have wandered. 


Delegation, Separation of 
Powers and Judicial Review 


Delegation of legislative power 
to administrative agencies is not 
specifically approved or 
disapproved in either the United 
States Constitution nor in the 
Florida Constitution. It is however, 
intimately connected with the 


constitutional principle of 
“separation of powers.” The 
“separation of powers” principle 
does not envision a complete 
segregation of the three powers into 
the three separate branches of 
government, but rather it envisions 
some mixing of the three powers so 
long as there is a check on the 
exercise of any power by any 
branch of government.*® The same 
holds true in the context of this 
discussion, i.e., exercise of 
delegated authority by an 
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administrative agency. 


What do we mean when we speak of law 
as a check upon power? Whose law is to 
serve as the check? Above all, what 
enforcement machinery is provided, and 
how is it to operate in practice? 


In modern administrative law, the answer 
to these modern questions starts by 
recognizing the primary role of the 
legislature in the making of law. From this 
basic concept flows the notion that 
delegations of legislative power must be 
limited by defined standards; otherwise, 
Congress will have abdicated its power. 
That notion enables delegations, assuming 
they are valid, to be squared with the 
constitutional provision vesting “all 
legislative powers herein granted” in 
Congress. Any power delegated by 
Congress is a subordinate power because it is 
limited by the standards in the delegating 
legislation. This enables us to say, as Justice 
Douglas once explained, that Congress 
continues to exercise the primary legislative 
function, the administrative delegate only a 
secondary one.*° 


As the Florida Supreme Court 
stated in Harrington, “Delegation 
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of undefined power by the 
Legislature is tantamount to an 
abdication of its lawmaking 
responsibilities, and cannot stand in 
the face of Article III, Section 1 
[separation of powers] of the 
Florida Constitution.”*! 

Without “meaningful standards” 
how can a court “check” the power 
being exercised by the adminis- 
trative agency to see if it is in 
conformance with the intent of the 
legislature? As noted previously, 
the United States Supreme Court in 
Eastlake specifically said: “Courts 
have frequently held...that a 
congressional delegation of power 
to a regulatory entity must be 
accompanied by discernible 
standards, so that the delegatee’s 
action can be measured for its 
fidelity to the legislative will.”4 
Further, Justice Harlan has stated, 
in the context of a delegation to 
the Secretary of the Interior, 
“Whatever the Secretary decides to 
do, this Court will surely be unable 
effectively to review his actions, 
since it will not know what guides 
were intended by Congress to 
govern those actions.” Davis has 
urged that administrative 
safeguards and standards can and 
should replace statutory safeguards 
and-~standards.*4 This, of course, 
could be accomplished through 
rulemaking under the Federal 
Administrative Procedure Act* and 
the Florida Administrative 
Procedure Act.*® 

As a Florida court noted in Cross 
Key Waterways v. Askew, such 
administrative rulemaking can 
provide the proper refinement in 
those circumstances where the 
legislature is dealing in a complex 
subject area and as a “practical 
necessity’ must leave the 
refinement of policy statements to 
the agency.* There is no litmus test 
as to how to draw the line between 
improper delegation without 
meaningful standards and proper 
delegation where the refinements 
are left to the agency. The 
important thing, however, is to 
require the legislature to “legislate 
as far as practicable.”4® This seems 
to be another way of saying that the 
legislature should be required to 
accompany delegation of power 
with meaningful legislative 
standards to guide both the agency 
in its actions and a court in 
reviewing those agency actions. 
Meaningful legislative standards 


should not, however, be equated 
with broad phrases such as “in the 
public interest” or “just and 
reasonable” or similar phrases as the 
United States Supreme Court has 
done in the past.*® 

Florida courts seem to have 
required the legislature to legislate 
as far as practicable by sticking 
with the “meaningful standards” 
requirement. If, instead, the Florida 
courts were to adopt Professor 
Davis’s view — i.e., “The courts 
should continue their requirement 
of meaningful standards, except 
that when the legislative body fails 
to prescribe the required standards 
for discretionary action in 
particular cases, the administrators 
should be allowed to satisfy the 
requirement by prescribing them 
within a reasonable time,”! the 
courts would not, in any cases, be 
reviewing for conformance by the 
agency with legislative standards 
but rather for conformance with the 
agency’s own administrative 
standards. 

There is another fundamental 
theory involved when we discuss 
the validity of delegation of 
legislative powers without 
meaningful legislative standards. 
As Professor Schwartz has stated: 
“The principle that delegations of 
legislative power must be limited 
by a defined standard serves the 
function of ensuring that 
fundamental policy decisions will 
be made, not by some appointed 
bureaucrats, but by the elected 
representatives of the people.”>? 
We live in an era where specialists 
abound. It would seem rather naive 
not to recognize that experts are 
necessary to assist the legislature 
and all branches of government in 
the exercise of their power. This 
does not mean, however, that the 
experts should run the government. 
Professor Schwartz commented: 


The dominant theme of American 
administrative law has been that of 
deference to the administrative expert. Its 
basis has been the almost mystical view 
expressed by Justice Holmes that agencies 
express an intuition of experience which 
outruns analysis and sums up many unnamed 
and tangled impressions; impressions which 
may lie beneath consciousness without 
losing their worth...our whole constitutional 
structure has Leen erected upon the 
assumption that the king is not capable of 
doing wrong, but also is more likely to do 
wrong than other men if he is left 
unrestrained. We must not today judge those 
in possession of governmental power more 
favorably than did our ancestors, with the 
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presumption that they can do no wrong. On 
the contrary, if there is any presumpion, it 
should be against the holding of power, and 
increasing as the power increases....”>5 


Conclusion 


Given the fact of modern life that 
administrative experts are 
necessary assistants in the running 
of our government, it also seems 
fundamental that if we are to persist 
as a government “of the people and 
by the people” our elected 
representatives must limit the 
discretion of bureaucrats with 
meaningful legislative standards. 
Legislators are presumably elected, 
at least to some extent, on the basis 
of their stand on various issues. It 
only seems to make sense that we 
should require those legislators to 
legislate “as far as practicable” so 
that the so-called “fundamental 
policy decisions” will be made by 
them instead of the administrative 
expert/bureaucrat whose tenure in 
office will most likely be 
unaffected by his/her responsive- 
ness or unresponsiveness to the will 
of the people. As Justice Douglas 
has stated: “Unless we make the 
requirements for administrative 
action strict and demanding, 
expertise, the strength of modern 
government, can become a monster 
which rules with no practical limits 
on its discretion. Absolute 
discretion, like corruption, marks 
the beginning of the end of 
liberty.”>4 

This does not mean that all 
discretion should be removed from 
an administrative agency because 
again, as a practical matter, the 
legislature cannot retain exclusive 
control over the lawmaking power. 
Although Justice Marshall stated it 
well in 1825, Professor Schwartz has 
perhaps summarized it best: 

Delegation of lawmaking power is, of 
course, a categorical imperative in modern 
government. But it is essential that the 
people’s representatives retain the primary 
legislative function, even while delegating 
secondary power to legislate to agencies. Ina 
representative system, it is the job of the 
people’s representative to make the hard 
choices that are necessary to set meaningful 
policies. When Congress delegates 
wholesale powers, confined only by a vague 
“public interest” standard, it abdicates its job 
of making the difficult policy decisions. If 
the policy choices are thereby removed from 
the political process, they are also removed 
from popular control. To let the people’s 
representatives pass the buck on policy 
choices to the administrative experts is to let 


them cast their vote for paternalism and 
against democracy. 
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The Florida courts have, in their 
insistence on legislative standards, 
held true to this basic philosophy of 
democracy. As a result of the 
dictum in Eastlake, it remains to be 
seen whether the United States 
Supreme Court has in fact 
abandoned the legislative standards 
requirement. Oo 
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Fund Advertising Campaign 
Uses Different Approach 


The Fund’s begun 
advertising campaign tells the public 
directly that they need an attorney’s 
representation when buying or selling 


recently 


real estate. Aiming the message directly 
at the consumer is different from the 
advertising campaigns of the 
commercial title insurers and others 
who concentrate on real estate agents, 
mortgage bankers and other market 
influencers. 


The different approach is deliberate, 
according to Walter R. Beales, III, Fund 
Assistant Vice President and 
coordinator for advertising. “As an 
attorney’s organization, The Fund tells 
the home buying and selling public that 
they need the full spectrum of legal 
services only an attorney can provide,” 
Mr. Beales said. ‘“‘This has always been 
the difference between The Fund’s 
message and the advertising of the 
commercial title insurers which can 
only offer title insurance,’’ Mr. Beales 
remarked. 


Initial response to the advertising is 
encouraging. In addition to news 
magazine and telephone yellow page 
advertising, the ads appear in daily 
newspapers and television stations in 
selected markets. Each advertisement 
features a particular title problem. It 
says that buying a home is the most 
important investment the average 
family ever makes. The message points 
out that a problem such as _ that 
mentioned in the ad can easily arise to 
impair the owner’s investment. The ad 
urges home buyers and sellers to have 
the protection of their own attorney 
who can also provide the additional 
protection of a Fund title policy. 


Mr. Beales said each ad stresses that 
a Fund member attorney can counsel a 
client on all legal matters involved. 


Legal services mentioned are the 
wording of the contract, financial 
terms, the status of the title and the 
best way to take title. 


“The Fund tells the homebuying 
and selling public they need the 
full spectrum of legal services 
only an attorney can provide.” 


The ads_ conclude with the 
following: “Don’t sign anything until 
you contact one of our member 
lawyers. For a list of the Fund 
member lawyers near you, call the 
following toll free number.” 


Planning for the program’s second 
phase has already begun. The ads will 
focus on the attorney as a one-stop 
source for full legal service. Standard 
legal services necessary in residential 
closings will be promoted. Additional 
financial indemnity through a Fund 
title policy is presented as one of the 
attorney’s standard services. A Fund 
attorney’s advice and counsel will be 
shown as essential to obtain full 
protection. The title policy’s role 
enhances rather than substitutes for 
the attorney’s service. 


While direct advertising to the public 
is emphasized, the program does not 
overlook real estate agents, mortgage 
bankers and other allied professions. A 
broad-scale public relations plan has 


INTEGRITY 
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been initiated with these groups to 
communicate the benefit of The Fund 
and its member attorneys. The Fund 
has recently published a 
Realtor-Attorney brochure which 
promotes to Realtors the benefits of 
working with attorneys. Copies of the 
brochure are available without charge 
from The Fund. 


Homestead Selection Where 
Over 160 Acres Involved 


A husband owned 360 acres. He 
and his wife also owned a contiguous 
80 acres as tenants by the entirety. 
Both spouses signed an agreement for 
deed covering 40 of the husband’s 360 
acres, but the wife was mentally 
incompetent when she signed the 
agreement. The husband included the 
40 acres subject to the agreement for 
deed in his selection of the property 
which would constitute his homestead 
of 160 acres. 


In Frase v. Branch, 362 So.2d 317 
(Fla. 2d DCA 1978), the court held 
that where the seller retains the 
maximum amount of land qualified to 
be selected as homestead, his family 
gets the full homestead protection. The 
owner’s alienation may be considered 
an exercise of his right to select the 
retained land as homestead rather than 
the land conveyed, the court remarked. 
The land subject to conveyance, the 
court found, was not homestead and 
could be alienated without joinder of 
the owner’s spouse. 
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By John W. Tanner 


Nearly every attorney receives 
one or two calls a year from a 
citizen seeking representation or 
advice concerning criminal charges 
dealing with drinking and driving. 
More ‘“‘average law-abiding 
citizens” come into court faced with 
misdemeanor charges arising under 
the laws dealing with drinking and 
driving than under any other state 
criminal statute. 

Even in this time of increasing 
specialization, most attorneys 
willingly give advice to a friend and 
very few will refer a good client toa 
criminal trial specialist on what may 
appear to be a rather routine 
driving charge. That is a mistake. 
The law and evidence dealing with 
crimes charging alcohol related 
driving offenses comprise one of 
the most complex fields of criminal 
law. 

The consequences of an alcohol 
related driving conviction may be 
devastating to the individual and to 
his family. A 30-day revocation of 
driving privileges may very well 
result in the person charged losing 
his job. A jail sentence of any 
duration necessarily would deprive 
the individual of income, if not 
cause a termination of his 
employment. Alcohol related 
driving convictions also carry with 
them an increase in liability 
insurance premiums with many 
companies canceling the insured’s 

‘policy and requiring him to seek 
coverage under the expensive 
assigned risk program. In short, 
even a first conviction requires a 
partial loss of driving privileges, a 
probable loss of income if not 
employment, an increase in 
insurance premiums and a possible 
jail sentence. There is no such thing 
as a “routine” alcohol related 
driving charge. 

A first offender convicted of 
driving with an unlawful blood 
alcohol level faces a mandatory 30- 
day license revocation and up to 90 

days in jail. And a first conviction of 

driving while under the influence of 
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“Implied Consent” or Friendly Coercion 


alcoholic beverages requires a 
minimum 90-day revocation and up 
to six months in jail.! The fines 
routinely levied range between 
$150 to $500 for first offenders. A 
second conviction of either offense 
within three years requires a 
minimum tén-day jail sentence and 
a minimum six-month license 
revocation.2, A third conviction 
within five years requires a 
minimum 30 days in jail with a one- 
year revocation of driving 
privileges.’ 

The law specifically prohibits a 
trial judge from withholding 
adjudication of guilt or imposition 
of sentence for the offense of 
driving with an unlawful blood 
alcohol level or driving while under 
the influence of alcohol. In 
addition, the court may not even 
accept a plea of guilty to a lesser 
offense from a person charged with 
DWI if the results of a blood or 
breathalizer test show a blood 
alcohol content by weight of 0.20 
percent or more.‘ 

A first offender may obtain a 
restricted driving permit for 
business or employment purposes; 
however, a second time offender 
may not obtain such a permit, even 
if the prior conviction was many 
years in the past.5 In cases of 
extreme hardship, the Department 
of Motor Vehicles may consider a 
modification of the terms and 
duration of the driver’s license 
revocation.® 

F.S. §322.261, the “implied 
consent law,” provides for a three- 
month suspension of the driver’s 
license of any individual who 
refuses to submit to an approved 
chemical test of his breath provided 
that certain prerequisites are met. 
Those essential prerequisites under 
F.S. §322.261(1)(a) are: 


1. That the person to be tested was 
driving a motor vehicle. 

2. That the driver was lawfully arrested. 

3. That the arrest was for a specific 
offense allegedly committed while the 
person to be tested was driving a motor 


criminal law 


vehicle under the influence of alcoholic 
beverages. 

4. That the test be requested by a peace 
officer having reasonable cause to believe 
that the person to be tested was driving a 
motor vehicle within the state while under 
the influence of alcoholic beverages. 

5. That the person to be tested is told that 
his failure to submit to such a chemical test 
will result in a suspension of his privilege to 
operate a motor vehicle for a period of three 
months. 

6. That, after being warned of the 
consequences of refusal, the person to be 
tested refuses to submit to a breath test. 


If any of the foregoing prerequisites 
are not met, the law enforcement 
officer may not legally coerce a 
citizen into submitting to a breath 
test with the threat of a license 
suspension nor may his license be 
revoked for refusal to submit to 
such a test. 

The state must prove that the 
person to be tested was actually 
driving a motor vehicle. In the 
criminal phase of the prosecution, 
the state may not rely upon the 
confession or admission of the 
defendant himself until after the 
corpus delecti is prima facie 
established independently of any 
admission or confession by the 
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defendant. Until the corpus delecti 
is so established, the court may not 
consider as part of the evidence any 
statement by the accused: Farley v. 
City of Tallahassee 243 So.2d 161 
(Fla. Ist D.C.A. 1971). That 
evidentiary nicety may not be 
recognized by the court ina hearing 


to determine whether or not a. 


citizen’s license may be revoked for 
three months for his refusal to 
submit to a breath test. 


F.S. §322.261(1)(a) & (c) the 
“implied consent statute” provides 
as follows: 


Any person who shall accept the privilege 
extended by the laws of this state of 
operating a motor vehicle within this state 
shall by so operating such vehicle be deemed 
to have given his consent to submit to an 
approved chemical test of his breath for the 
purpose of determining the alcoholic 
content of his blood if he is lawfully arrested 
for any offense allegedly committed while 
the person was driving a motor vehicle under 
the influence of alcoholic beverages. The 
test shall be incidental to a lawful arrest and 
administered at the request of a peace 
officer having reasonable cause to believe 
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such person was driving a motor vehicle 
within the state while under the influence of 
alcoholic beverages. Such person shall be 
told that his failure to submit to such a 
chemical test will result in the suspension of 
his privilege to operate a motor vehicle fora 
period of 3 months. 


Any such person who is incapable of 
refusal by reason of unconsciousness or other 
mental or physical condition shall be 
deemed not to have withdrawn his consent 
to such test. Any such person whose consent 
is implied as hereinabove provided and who, 
during the period within which a test 
prescribed herein can reasonably 
administered, or who, being admitted to a 
hospital as a result of his involvement as a 
driver in a motor vehicle accident, is so 
incapacitated as to render impractical or 
impossible the administration of the 
aforesaid test of his breath shall be deemed 
to have consented also to an approved blood 
test given as provided for herein and shall be 
deemed not to have withdrawn his consent 
therefor. Under the foregoing 
circumstances, a blood test may be 
administered whether or not such person is 
told that his failure to submit to such blood 
test will result in the suspension of his 
privilege to operate a motor vehicle upon the 
public highways of this state. 


Law enforcement authorities 
may not, over protest of the citizen, 
require the taking of a blood sample 
from the protesting citizen in order 
to conduct a chemical test to 
determine whether his driving 
ability was impaired by the use of 
alcohol: State v. Riggins, 348 So.2d 
1209 (Fla. 4th D.C.A. 1977); 
Lytwypn v. State, 353 So.2d 222 (Fla. 
Ist D.C.A. 1977); and McDonald v. 
State, No. 77-1938 (Fla. 2d D.C.A. 
Oct. 27, 1978). Yet, blood may be 
taken for such purpose if the 
individual is unconscious or if he 
does not object: Filmon v. State 336 
So.2d. 586 (Fla. 1976) and State v. 
Mitchell, 245 So.2d. 618 (Fla. 1971). 


The Filmon and Mitchell 
decisions also indicate that a formal 
arrest is not required when the 
evidence to be obtained is a blood 
sample. However, it should be 
noted that neither Filmon nor 
Mitchell deal with a breath test and 
the statute seems to clearly require 
an arrest before a citizen may be 
forced to choose between 
“consenting” to the breath test or 
forfeiting his driving privilege for 
three months: Lytwyn v. State, 353 
So.2d 222 (Fla. lst D.C.A. 1977). 


Before a citizen’s driving 
privileges may be revoked for his 
refusal to submit to a breath test, the 
state must establish the refusal. In 
Perryman v. State, 242 So.2d. 762 


(Fla. Ist D.C.A. 1971), the 
defendant argued that he was too 
intoxicated to perform the breath 
test. In that case, the court 
apparently believed that the 
defendant was not, in reality, too 
drunk and that he was merely 
attempting to escape the 
consequences of his refusal to take 
the test. However, in some 
jurisdictions, it has been recognized 
that if a defendant was, in fact, too 
drunk to take a breath test, his 
license would not be revoked or 
suspended for his “refusal” to take 
the test. 

Occasionally, a law enforcement 
officer will advise an arrestee that 
he is required to take a “blood test” 
or lose his driving privilege. That 
threat is not supported by either the 
statute or the case law. The statute 
only provides for a mandatory 
breath test and a coerced consent to 
a blood test would provide 
excellent grounds for a suppression 
of the test results. Yet, it must be 
remembered that if the driver has 
been admitted to a hospital and he 
is so incapacitated as to render 
impractical or impossible the 
administration of a breath test, then 
he shall be deemed to have 
consented to the blood test. Of 
course, that “consent” can be 
specifically withdrawn and the 
blood may not be taken over the 
driver’s protest: Lytwyn v. State 
and State v. Riggins. 

The use of an automobile has 
become such an essential part of our 
social and economic lives that the 
opportunity to use it is now 
regarded a liberty which cannot be 
denied by a state without due 
process of law. A United States 
district court recently held a 
Massachusetts statute to be 
unconstitutional because it did not 
provide adequate due _ process 
safeguards with regard to the 
automatic suspension of a citizen’s 
driving privileges for his refusal to 
take a breathalizer test: Montrym v. 
Panora 438 F.Supp. 1157 (D. Mass. 
1977). The federal court held that 
due process was denied because 
Massachusetts did not provide an 
opportunity to be heard prior to the 
driver's license suspension. The 
Attorney General of Massachusetts 
appealed to the United States 
Supreme Court and that case is set 
for final disposition this term. 

Florida provides for a 
presuspension hearing upon 


THE FLORIDA BAR JOURNAL 


or3.95 BUYS THESE TWO 
RARE UNCINCULATED COINS 
ePluse 
1-1960-D 
1955/5 Cents Dote 
*‘Poorman’s Double Die’ 
4 
Add $.25 
Postage 


request and provides for notice by 
mail.’ However, the Florida law 
appears subject to an attack upon 
“due process” grounds in those 
cases wherein a citizen does not 
receive actual notification, because 
F.S. §322.261(e) provides: “Such 
mailing by the Department will 
constitute notification as required 
by this section and any failure by 
the person to receive such 
notification will not affect or stay 
such suspension order.” 

If a citizen whose license is 
suspended for an alleged refusal to 
submit to a breath test did not 
actually received notice and he did 
not have an opportunity to be 
heard, then the courts may very 
well hold that he was denied “due 
process.” 

F.S. §322.261(e) does not limit the 
court’s authority to hold a hearing 
on the propriety of a license 
suspension even after the ten-day 
filing period has elapsed. The 
passage of the ten-day period just 
deprives the citizen of an automatic 
stay of the license suspension order. 
It would seem that a court ruling, on 
a late filed petition, holding that a 
citizen was not in violation of the 


“implied consent law” would 
prevail over an administrative 
suspension based upon a default 
situation. 

The evidentiary and legal 
complexities surrounding the 
“implied consent law” would 
require several volumes for 
complete discussion. Any breath or 
blood test given under the statute 
must be administered in strict 
compliance with the rules and 
regulations of the Department of 
Health and Rehabilitative Services 
as well as statutory requirements.® 
Blood can only be drawn by certain 
recognized medical personnel? and 
the mere fact that unauthorized 
persons may have access to a room 
in which a breathalizer machine is 
stored may require that any test 
performed on such machine be 
excluded from evidence: State v. 
Wills, 359 So.2d 566 (Fla. 2d D.C.A. 
1978). And, if the breathalizer test 
were ordered by the officer 
investigating the accident and the 
results were to become a part of the 
accident report, those results might 
be inadmissible in evidence 
because of the prohibition in F.S. 
§317.171: State v. Mitchell, 245 


So.2d 618 (Fla. 1971). 

The complexities of the law and 
the consequences of a conviction 
demand that every alcohol related 
driving case receive the same 
serious consideration and study that 
a conscientious practitioner would 
give to any other serious criminal 
case. The average citizen who has 
never been in criminal court before 
deserves the very best repre- 
sentation on what, to him, is 
probably the most serious case of 
his lifetime. oO 


1 Fra. Stat. §§316.193(2), 322.28(2)(a)1. 
2 Fra. Stat. §§316.193(2), 322.28(2)(a)2. 
3 Stat. §§316.193(2), 322.28(2)(a)3. 
4 Stat. §322.281. 

5 Fia. Stat. §§322.28(2)(e) and 322.282. 
Stat. §322.271. 

7 Fra. Stat. §322.261(e). 

8 Stat. §322.261(2) (a). 

9 Stat. §322.261(2)(b). 
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By Alan D. Wiener 


In Florida the impact of pleasure 
boating is visible everywhere we 
look. With over 4,500 miles of 
coastline in our state no one in 
Florida is ever more than 60 miles 
from saltwater. Floridians not 
wishing to venture onto the open 
sea can enjoy the state’s more than 
4,308 square miles of rivers and 
lakes.! As technology advances and 
leisure time increases, more and 
more Floridians have joined the 
millions of Americans who enjoy 
recreational boating. It has been 
estimated that over 80 million 
Americans participate in such 
water-based recreation. The 
Bureau of Outdoor Recreation 
estimates that between 1965 and 
1980, boating will increase 76 
percent while the population of the 
United States only increases 29 
percent. Boating and its related 
activities will also generate revenue 
exceeding five billion dollars in the 
United States economy.’ 

Because boating is so popular in 
Florida, members of the Bar should 
have a basic understanding of the 
admiralty and marine insurance 
aspects of pleasure boating. This 
article merely seeks to inform 
attorneys of the potential issues 
raised in maritime personal injury 
cases for pleasure craft. 
Landlubber lawyers are cautioned 
that admiralty and marine 
insurance are complex fields and a 
proctor in admiralty should be 
consulted to competently serve 
their clients. 

It is the objective of this article to 
give an overview of the legal 
aspects of pleasure boating. It 
would be foolhardy to attempt an 
exhaustive study of the subject 
because it touches upon admiralty, 
insurance, tort, products liability, 
civil procedure, statutory inter- 
pretation, and economic issues far 
too complex to be resolved herein. 


Admiralty and the 
Pleasure Boater 


The constitution in Article III, §2 
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and the Judiciary Act of 1789 give 
the United States federal courts 
exclusive admiralty jurisdiction in 
“all cases of admiralty and maritime 
jurisdiction.’ Relatively few 
boaters are aware of the 
constitutional mandate and history 
that surround their recreational 
vessel. 

The federal district courts have 
original jurisdiction and the 
“saving to suitors” clause contained 
in Article I of the Constitution 
preserves the right to a trial by jury. 
But there are other alternatives such 
as the state circuit court (jury or 
nonjury) or federal court, (jury or 
nonjury) which are available for 
specific causes of action. In his 
search for a recovery, the plaintiff 
should examine the boat owner, the 
person operating the craft, the 
marina operator, the repairman, 
manufacturers of the boat and its‘ 
equipment and the _ insurance 
companies. 

There are a number of federal 
statutes concerning pleasure boats 
and their operation.’ Much of the 
power to create and determine law 
still rests with the federal courts. 
One example of this is the time 
period allowed for filing federal 
actions. The federal courts utilize 
the doctrine of laches, which allows 
them to determine the time period 
for each accident based upon what 
is believed reasonable; and _ this 
doctrine has been exercised in the 
pleasure boating context. In many 
instances the courts are persuaded 
to set the time periods that are 
consistent with those of the state 
where the case arose. But, generally 
the courts will apply accepted 
admiralty precedents to the 
pleasure boater. 

The size of the craft usually 
makes little difference. It has been 
held that the “rules of the road” 
apply to all size craft. These rules of 
navigation have been used in 
collision involving a rowboat.® 

Because the law applies to all 
craft, some rather startling and 


illogical results occur, as can be seen 
particularly when examining the 
statute allowing for limitation of 
liability. Many plaintiffs have 
struggled to obtain admiralty 
jurisdiction so they might utilize the 
in rem service to arrest a vessel or to 
take advantage of substantive 
federal admiralty law. In self- 
defense against this tidal wave of 
litigation the Supreme Court 
further delineated what is 
“admiralty” in Executive Jet 
Aviation, Inc. v. City of 
Cleveland.” In Executive Jet an 
airplane was taking off when 
seagulls were injested in its jet 
engines, causing the plane to crash 
into the sea. The plaintiff, relying 
upon the traditional locus test, 
asserted admiralty jurisdiction 
claiming that the plane had crashed 
into navigable waters of the United 
States. The Supreme Court ruled 
that for there to be valid federal 
admiralty jurisdiction the incident 
must not only have taken place 
upon navigable waters of the 
United States but also must be of 
such a character that it bears some 
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relationship between the tort 
committed and traditional 
maritime activity. In the past few 
years courts have made attempts to 
interpret, on a case by case basis, 
what constitutes a _ traditional 
maritime activity. Although 
recreational boating has a well 
established nitch as a traditional 
maritime activity some courts have 
gone so far as to deny jurisdiction 
for water skiers and other 
associated claims.!! These courts 
are in the minority and have taken 
what would presently appear to be 
an extreme view of the Executive 
Jet decision. Although the majority 
is more lenient in allowing 
admiralty jurisdiction, it must be 
remembered that the trend is 
toward a more restrictive view. The 
holding in Executive Jet most 
definitely signals a greater 
sophistication in jurisdictional 
question but one cannot be certain 
of the outcome because the 


Supreme Court did not provide 
lower courts with more specific 


guidelines to determine which 
activities would qualify for 
admiralty jurisdiction. 

The impact of the Supreme 
Court “step-by-step” approach is 
highlighted when one examines 
remedies available for wrongful 
death. In 1920 Congress passed the 
Death on the High Seas Act 
(DOSHA) creating a remedy in 
admiralty for any “person’s”!2 
wrongful death more than three 
miles from shore.'* State laws 
applied to coastal waters until 1970 
when the Supreme Court 
recognized a federal remedy for 
wrongful death under general 
maritime law.'4 The Court realized 
the immense step it had taken but 
left the creation of the new law to 
“further sifting through the lower 


courts in future litigation.’ 
Complex confusion has resulted so 
that causes of action and remedies 
for a tort in coastal waters will 
differ from those on the high sea. In 
Mobil Oil Corporation v. 
Higginbotham, 98 St.Ct. 2010 
(1978), the Supreme Court ruled 
that in wrongful death actions 
related to deaths occuring in coastal 
waters there could be recovery fora 
loss of society while there could be 
no such recovery if the same death 
was on the high seas. Mr. Justice 
Marshall pointed out in his dissent 
that, “the availability of recovery 
for loss of society (will) turn solely 
on a ship’s distance from the shore 
at the time of the injury causing 
death.”'® The lower courts are 
forced to grope toward their 
interpretation of admiralty law. 

In addition to federal statutes and 
case law regarding admiralty and 
marine insurance there are also 
numerous state laws. Many states 
have enacted registration and 
operational rules for motor boats 
and pleasure craft. The cautious 
and alert attorney will also look to 
guest statutes and insurance statutes 
before issuing an opinion to a 
pleasure boater. In the State of 
Florida some of the more 
significant state statutes are: 


a) F.S. §48.19 - Service of 
process for watercraft. 

b) F.S. §823.10 - Use of 
amphetamines and_ barbiturates 
while operating watercraft. 

c) F.S. §339.281 - Watercraft 
accident involving a bridge or 
highway facility. 

d) F.S. §371.141 - Criminal 
penalty for leaving the scene of a 
watercraft accident or injury. 

e) F.S. §371.50 - Negligent 
operation of watercraft. 

f) F.S. §371.503 - Interference 
with navigation. 

g) F.S. §371.504 - Defines 
physical or mental incapacity of the 
operator of a watercraft. 

h) F.S. §371.51 - Intoxicated 
operator of a watercraft. 

i) F.S. §371.52 - Watercraft as 
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dangerous instrumentality. 

j) F.S. §371.53 - Regulation of 
waterskiing and aquaplanes. 

k) F.S. §371.561 - Regulation 
and liability of boat liveries. 


Interaction between federal and 
state legislation is a delicate area of 
the law. The Constitution and 
Judiciary Act grant the federal 
government a dominant rule in any 
admiralty activity; therefore, state 
legislation is always susceptible to a 
constitutional challenge. In Branch 
v. Schuman," the court struck 
down a Florida statute for the 
negligent entrustment of pleasure 
craft. The court reasoned that the 
Florida statute imposed a higher 
standard of care than did the 
federal legislation and such an 
imposition upon the federal 
prerogative would not be allowed. 
In determining maritime 
negligence the general maritime 
law of the United States will be 
applied.'8 

The substantive law of maritime 
negligence with regard to noncrew 
members was proclaimed in 
Kermarec v. Compaignie Generale 
Transatlantique,!® as being “a 
settled principle of maritime law 
that a ship owner owes a duty of 
exercising reasonable care toward 
those lawfully aboard the vessel 
who are not members of the 
crew....” As vague as the reasonable 
care test would appear, it has 
served its purpose well. This 
standard has proven broad enough 
to allow juries to reach equitable 
determinations in pleasure boating 
instances without being restricted 
by the old axioms of admiralty and 
marine insurance law. 


The courts have held pleasure 
boaters to a standard of care 
requiring full compliance with the 
regulations set forth in the Federal 
Motorboat Act and the Inland Rules 
of the Road. Violation of these 
regulations and other statutory rules 
can create a situation where the 
pleasure boater would be guilty of 
negligence per se.2° These cases 
make it clear that the owner/oper- 
ator of a pleasure boat must not 
only exercise reasonable care but 
must also comply with statutory 
regulations such as the Inland Rules 
of the Road and the Federal 
Motorboat Act. There have been 
efforts to attach absolute liability 
with regard to pleasure boating. 
The issue of strict liability surfaces 
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most often in cases dealing with the 
question of negligent entrustment 
of the vessel by the owner.?! 

The majority has rejected 
absolute liability and holds the 
vessel owner liable if he had 
knowledge of some reason why he 
should not have entrusted his vessel 
to a third party. A vessel owner will 
be held responsible if he negligently 
entrusts his vessel to an immature 
individual or is aware of some other 
condition (special characteristic of 
the boat, heavy weather, etc.) that 
would preclude entrust- 
ment.”? Florida Statute §371.52 goes 
even further in an attempt to 
exculpate owners of pleasure craft 
from liability for injuries where the 
owner is not operating the boat or 
present. 

The standards of care outlined 
above relate only to individuals 
who are not members of the crew. 
There are many pleasure craft 
owned by affluent individuals and 
corporations, who employ a 
professional crew to operate the 
vessel. Such crew members would 
of course be entitled to the full 
protection of the federal Jones Act 
because they are in fact qualified 
seamen. Although it is rare, 
attorneys should be aware that 
what might appear at first blush to 
be a “guest” could prove to be a 
“seaman.” In Petition of Reid,*4 a 
25-year-old novice was extremely 
enthusiastic about participating ina 
sailboat race between Miami and 
Nassau. For two days he went from 
boat to boat searching for a boat 
owner who would allow him to join 
the crew of one of the racing 
vessels. Reid was sympathetic, and 
consented to allow the young man 
to join Reid’s other friends who 
constituted the crew of his sailboat. 
During the race a winch broke and 
the young man was injured. The 
court in reviewing the young man’s 
claim determined that because the 
young man rendered services that 
were for the benefit of Reid and 
because these services were 
performed under the direction and 
control of Reid, that the young 
sailor should be considered a 
professional seaman and entitled to 
all of a seaman’s remedies. If this 
result appears overly harsh it must 
be noted that the case was in fact a 
petition by Reid for a limitation of 
liability which reduced the young 
man’s $125,000 judgment to a 
recovery equal to the value of the 
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craft, which was $43,000. 

If a vessel owner is without 
privity or knowledge he may limit 
his liability to the value of his craft 
after the incident has taken place by 
filing a petition with the federal 
court within six months after the 
plaintiff has given written notice of 
a claim.® Limitation of liability can 
quite literally shatter any hopes that 
the plaintiff might have for 
recovery from injuries suffered due 
to a pleasure boat accident and 
plaintiff will avoid it whenever 
possible. The tragic effects of a 
limitation of liability petition are 
further compounded because hull 
or liability insurance is not 
computed in determining the value 
of the interest of the owner in the 
vessel.27 And when the owner seeks 
to limit his liability the insurer 
cannot be joined as a party.” 


The original rationale behind the 
federal statute granting limitation 
of liability was to encourage 
America’s maritime industry and to 
allow the American vessel owner to 
compete against foreign ship 
owners whose nations had similar 
statutes. The application of this 
principle to pleasure boating has 
been severely criticized by 
numerous commentators and the 
courts.22 Two examples will serve 
to highlight this problem. 


In Grays Landing Ferry Com- 
pany v. Stone*® six of the ten 
passengers aboard the ferry died 
due to the negligence of the ferry 
operator. The corporation which 
owned the ferry proceeded to 
obtain limitation of liability in an 
amount equal to the then worthless 
rowboat, in which the passengers 
had perished. It is well established 
that the pleasure boat owner may 
avail himself of the limitation of 


liability loophole.*! 

In another boating accident the 
owner of a speed boat was able to 
limit his liability to a few thousand 
dollars which was the value of the 
speedboat even when the boat had 
run over an air mattress and killed a 
child.*2 

In Petition of Colonial Trust 
Company®? Judge Anderson 
argued on behalf of the application 
of limitation of liability to pleasure 
boating as follows: 


There is reason behind a policy of 
encouraging the building of pleasure craft as 
well as larger commercial vessels. It gives 
additional work to shipyards whose men are 
thus enabled to preserve their skills; it gives 
experience to those who operate the vessels 
on the high seas and navigable waters and, as 
occurred in the early part of World War II, it 
provides a source of small craft available for 
patrol and picket duty in guarding harbors 
and important waterfront facilities in time of 
war or other emergency. 


A petition for limitation of liability 
will be denied in instances where 
the petitioner was present and had 
privity or knowledge or where 
there was vioiation of a federal or 
local statute constituting the breach 
of a nondelegable duty.*4 

Other well established tort 
defenses are also available to the 
defendant’s attorney, but in most 
instances they do not defeat claims, 
they merely diminish the amount of 
judgment. In admiralty, compara- 
tive negligence will determine the 
proportionate amounts to be 
awarded the parties. In Menin v. 
Wilner, the plaintiff, who was 
familiar with the local waters, was 
struck in the head by a bridge when 
he stood up and faced toward the 
stern on a pleasure vessel while it 
was underway.® The court found 
that the plaintiff was contributorily 
negligent, but that this was not a bar 
to recovery. The plaintiff in this 


66 Luckie Street « Suite 714 
Peachtree at Broad Building 
Atlanta, Georgia 30303 
404-525-1173 


Bull & Associates 


Specializing in daily copy delivery 
VIDEOTAPE DEPOSITIONS ¢ A COMPLETE REPORTING SERVICE 
(Stenotype) 
Covering the Continental United States and Europe 
Conference rooms available at no charge 
See: Martindale-Hubbell Law Directory 


325 Hammond Drive, N.E. ¢ Suite 303 
Atlanta, Georgia 30328 
404-256-2886 


31 W. Congress St. Suite 104 
Whitaker Congress Building 
Savannah, Georgia 31401 
912-236-1288 


ADMIRALTY LAW 


case was determined to be 85 
percent negligent and received an 
award to compensate him for 15 
percent of his damages. An 
accident or injury may be the result 
of no one’s negligence and 
causation may be due to perils of 
the sea. In Hogan v. Hellman,** the 
plaintiff received injuries due to the 
rolling of the boat and the court 
ruled that the cause of his injuries 
was from the “ordinary and known 
perils of the sea” and not due to any 
negligence on the part of the 
defendant. 


The traditional assumption of 
risk defense will diminish damages 
that the plaintiff may recover. In 
such cases the courts generally look 
to the question of whether the 
plaintiff had real knowledge and 
appreciation of the risk.*” 


Because pleasure boating is so 
often associated with social 
gatherings a very valuable defense 
is that of the “joint venture or 
enterprise.” If the court determines 
that a fishing trip or other social 
gathering was a joint enterprise, 
then the damages will be divided 
among the various members of the 
enterprise and can greatly diminish 
the amount of recovery against one 
defendant.** In Rogers v. Saeger,*® 
a group of men went out one night 
on a fishing trip and their boat was 
struck by another vessel. The court 
found that the collision was due to 
the fishing boat’s failure to display 
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proper lights and that this act of 
negligence should have been 
imputed to all of the parties who 
participated in this joint venture. 

Finally, the recreational boater 
should be aware that his vessel is 
subject to the same laws of salvage 
as are his bigger maritime brothers. 
The formal elements of salvage 
require that there be a maritime 
peril from which the ship or other 
property was rescued by a 
voluntary act on the part of the 
salvor, and that such act was 
successful.4 Few consumers are 
aware that a gratuitous offer of 
assistance may result in a claim for 
salvage or towage at a later date. 
Under exceptional circumstances, 
passengers, even though they are 
under a duty to give aid, may be 
granted a salvage award for 
rendering service above and 
beyond the call of duty.*! In their 
times of distress not many weekend 
sailors are cognizant of the 
possibility that the court will granta 
liberal salvage award to the good 
samaritan who offers to render 
assistance. 


Marine Insurance Aspects of 
Pleasure Boating 


Most boat owners are aware of 
the general legal and economic risks 
associated with their everyday life 
and take steps to minimize these 
risks through safety precautions 
and insurance coverage. The 
ownership and operation of a 
pleasure boat poses four basic types 
of risks: damage to the boat itself, 
damage to property of others, 
injury to the boat owner or guests, 
and injury to others. A majority of 
the population is aware of these 
general and basic risks but they do 
not realize the peculiarities of 
admiralty and marine insurance 
law. A fairly sophisticated pleasure 
boat owner may have obtained hull 
insurance, protection and indem- 
nity insurance, compensation 
insurance, and medical payments 
insurance. But it is doubtful that 
even the fairly sophisticated boat 
owner will know the nuances 
peculiar to marine insurance.*? 

Many consumers will find some 
form of unexpected marine 
insurance coverage under other 
types of policies. The standard 
homeowner’s policy will extend 
coverage for “bodily injury or 
property damage arising out of the 
ownership, maintenance, oper- 


ation use, loading or unloading of 
any watercraft that is owned or 
rented by the insured as long as the 
craft has less than 50 horsepower or 
is a sailing vessel under 26 feet.* 
Millions of Americans are therefore 
covered under at least this form of 
marine insurance.*4 

There are other forms of 
“hidden” marine insurance which 
enterprising attorneys may take 
advantage of. An excellent example 
can be found in MacKnight v. 
Federal Insurance,* where counsel 
successfully extended coverage of 
an accident policy into the marine 
field. One cold winter MacKnight 
took his rowboat and went duck 
hunting. Unfortunately, the boat 
sprang a leak forcing him into the 
icy water, which caused his death 
due to exposure to the elements. 
The court found that MacKnight’s 
rowboat was in fact a vehicle as 
defined by the Federal Insurance 
policy. The court also found that 
the leak was a peril or hazard 
envisioned under the accident 
policy and ruled that MacKnight’s 
estate was entitled to the proceeds 
of his accident policy. It should be 
noted that following this case 
insurance companies have 
attempted to constrict the 
definition of vehicle in their policies 
but the courts have consistently 
proven hostile to enforcement of 
such limited definitions. The 
accident policy and the 
homeowner’s policy can prove to 
be powerful ammunition for the 
alert attorney. 

The courts have on many 
occasions shown little reluctance to 
favor the insured when constraining 
liability policies. In Security 
National Insurance Company v. 
Sequoyah Marine, Inc., the court 
found that a mechanic was covered 
under a liability policy and entitled 
to recovery even though the 
accident was due to his 
unauthorized use of the pleasure 
craft.46 Even the standard 
watercraft exclusion provision of a 
liability policy may be construed by 
the courts liberally on behalf of the 
plaintiff.‘ 

The courts have found 
themselves in a dilemma of either 
enforcing the rigid and _ highly 
specialized rules developed by the 
admiralty courts to the weekend 
sailor in the pleasure boating 
context or to find new methods of 
explaining coverage under other 
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forms of more common insurance 
policies. Marine insurance law 
historically developed in an 
environment where astute 
businessmen with the best of legal 
representation jousted for centuries 
with equally proficient attorneys 
representing large and powerful 
insurance companies. The result is 
admiralty laws and marine 
insurance clauses designed to 
govern large, sophisticated 
commercial transactions between 
mercantile giants. It is no wonder 
that the courts have balked at 
applying such rules to the pleasure 
boater and his recreational 
activities. Some courts have acted 
creatively by carving out new 
standards in admiralty and marine 
insurance for the pleasure boater. 
Mathis wv. Hanover Insurance 
Company* represents such a 
situation where the court refused to 
find itself caught in this dilemma 
and revised the _ traditional 
“warranty of seaworthiness” 
doctrine. Under the traditional rule 
the owner of a vessel warranted that 
his vessel was in fact seaworthy at 
the inception of the risk and upon 
issuance of the policy. If the vessel 
was not in fact seaworthy, 
regardless of whether such 
unseaworthiness was known to the 
assured or due to his fault, there 
could be no recovery on the policy. 
The rationalization for this 
extremely harsh rule has been that 
in such a transitory industry, the 
insurance company must rely upon 
representations (both expressed 
and implied) made by the assured 
because there is little opportunity 
for the insurance company to verify 
continuously the condition of a 
vessel. 

In Mathis the court ruled upon 
the warranty of seaworthiness 
under an all risk yacht policy. 
Marine insurance when issued on 
such pleasure craft would be 
considered in light of a limited 
implied and expressed warranty of 
seaworthiness. The owner warrants 
that the vessel was in fact afloat, if it 
was in the water when the policy 
was issued and there was no reason 
to believe that it would sink. The 
court gave birth to this new 
doctrine of a limited warranty of 
seaworthiness for reasons. 
First, the court asserted its belief 
that a pleasure craft owner lacked 
the technical knowledge to ever 
give either an implied or expressed 
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warranty of seaworthiness and that 
the economics of recreational 
boating would not allow pleasure 
boat owners to obtain a detailed 
and finite technical evaluation of 
their craft at the time of the policy’s 
issuance. No doubt the court’s 
decision was also affected by the 
disparity of bargaining positions 
between the parties. Secondly, the 
court could find no compelling 
public policy arguments favoring 
the application of the strict doctrine 
of seaworthiness as to pleasure 
craft. The court did recognize a 
need and compelling public policy 
supporting the strict doctrine of 
seaworthiness in the mercantile 
arena but would not apply this 
doctrine in the pleasure boating 
context.*9 

In Sipowiez v. Wimble, the 
Inchmaree clause was given a dual 
interpretation, one for commercial 
interests and another for pleasure 
boating interests. The court in this 
case emphasized the need for a 
relaxed standard where a defect 
should be one that could have been 
discovered by the exercise of due 
diligence by a pleasure boater 
rather than the most competent 
technical experts available. 

The entire field of marine 
insurance law operates under a 
cloud of confusion created by the 
Supreme Court in Wilburn Boat 
Company v. Fireman’s Fund 
Insurance Company.*® Authorities 
are still not certain of the meaning 
and significance of the Supreme 
Court’s ruling in this case.®! A 
houseboat was used by the Wilburn 
Boat Company for the commercial 
carriage of passengers on Lake 
Texoma. It burned and_ the 
insurance company denied liability 


and coverage, asserting that certain 
warranties of the policy had been 
breached. The insurance company 
contended that the houseboat had 
been assigned to a third party 
without its permission and this was 
contrary to the provisions of the 
policy. The houseboat had also 
been used for commercial purposes 
and Fireman’s Fund pointed out that 
such activity was strictly forbidden 
by the insurance policy. The Court 
of Appeals for the Fifth Circuit 
ruled in favor of Fireman’s and 
rejected Wilburn’s argument that a 
Texas statute which would have 
required coverage by Fireman’s 
was applicable. The Fifth Circuit 
was merely following the long line 
of precedents that admiralty 
matters and marine insurance are 
under the jurisdiction of the federal 
courts and not subject to state 
statutes. The Supreme Court 
reversed, finding no “federal” rule 
and left the state statute controlling. 

Before Wilburn, rulings have 
been predicated upon the need for 
a uniform admiralty and marine 
insurance law throughout an 
international maritime country such 
as the United States. The Wilburn 
decision suggests numerous new 
possibilities, including a new 
federalism in admiralty law, the 
state’s power to enact statutory 
marine insurance law, a preemption 
theory in admiralty favoring the 
federal government and a whole 
host of other theories. The conse- 
quences and confusion surrounding 
the Wilburn Boat case remain 
unsettled to such a degree that 
Gilmore and Black conclude in their 
treatise on admiralty law that, “It is 
utterly impossible to be at all sure, 
even yet, how the Supreme Court 
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will at least resolve’ these 
perplexities and contradictions.”®? 

Although marine insurance 
coverage usually encompasses all 
“perils of the sea” the definition of 
this broad phrase has been 
restrictive in many instances so 
modern policies are often for “all 
risks.” In Thames & Mersey Marine 
Insurance Co. v. Hamilton, Fraser 
¢é> Co. (The Inchmaree), 12 App. 
Cas. 484 (1887), the House of Lords 
ruled that an insured pump which 
had a clogged valve due to the 
negligence of ship’s engineer was 
not a “peril of the sea.” And, as 
vessels became increasingly 
complex mechanically, boat 
owners sought to insure against this 
risk. Often an “Inchmaree Clause,” 
which extends coverage to a whole 
host of situations ranging from 
mechanical breakdowns to the 
crew’s own negligence, is inserted 
into a policy to broaden _ its 


coverage.*> Such clauses are in 
widespread use and create intricate 
legal situations that require the 
attention of an admiralty proctor.*4 
To obtain the proceeds of your 
client’s marine insurance policy you 
might even find yourself in the 
unusual position of arguing that 
your client was negligent while the 
insurance company will attempt to 
establish that your client acted ina 
safe and competent manner. Sucha 
role reversal is another example of 
the peculiarities of admiralty and 
marine insurance law. 

The present status of marine 
insurance in the United States is an 
unsettled one. We _ find two 
dominant trends emerging. The 
first is a judicial activism favoring 
the extension of the better known 
traditional consumer forms of 
insurance. The second trend is the 
emergence of new standards by 
which traditional marine insurance 
clauses will be interpreted allowing 
for the less competent and 
unsophisticated consumer to bear a 
more equitable responsibility. 


Conclusion 
It has been the purpose of this 
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article to highlight certain 
fundamental elements of admiralty 
and marine insurance law as they 
relate to recreational boating. 
Congress, the courts and the state 
legislatures have discovered that 
traditional admiralty and marine 
insurance law cannot equitably or 
rationally be superimposed upon 
the legal problems associated with 
pleasure boating. The judicial 
activism and legal initiative that 
have been demonstrated within the 
past five years should serve notice 
that although the basic tenents of 
admiralty and marine insurance law 
will not be abandoned, these legal 
axioms will be revised to meet 
modern needs. The mushrooming 
growth of pleasure boating in the 
United States demands that 
members of the Bar presently in 
general practice be more familiar 
with the unique and specialized 
facets of admiralty and marine 
insurance law. Within the next 
decade American law and_ its 
lawyers must adapt to meet the 
needs of the world’s fastest growing 
navy—that American Armada, the 
pleasure boaters. Oo 


'New England Marine Resources 
Information Program, 1969. Outdoor 
Recreational Uses of Coastal Areas 
(Kingston Univ. of Rhode Island, New 


_ England Marine Resources Information 


Program), No. 1, p. 18. 
2 THe 1978 ALManac 10 (1977). 


3 GmmorE & Brack, THE LAw oF 
ApmiraLty §2-8, p. 70; 1 Stat. 76,28 U.S.C.A. 
§1333, Insurance Co. v. Dunham, 78 U.S. (11 
Wall.) 1, 31, (1870). 


4 Products Liability law including implied 
warranties and strict liability have been 
recognized in admiralty under the statutes 
and case law. One example is Dudley v. 
Bayou Fabricators, Inc. 330 F. Supp. 788, 
1971 A.M.C. 2492 (S.D. Ala. 1971). 


5 Some of the more significant federal 
statutes are: 46 USC §526, Motorboat Act of 
1940; 46 USC §1451, Boat Safety Act of 1971; 
33 USC §1051, Regulations for Preventing 
Collisions at Sea; 46 USC §183, Limitation of 
Liability; 33 USC §61, Rules of the Road; 33 
USC $151, Inland Rules of the Road; Death 
on the High Seas, §46 USC §761; Jones Act, 
46 USC §688, Admiralty Extension Act, 46 
USC §740; Suits in Admiralty Act, 46 USC 
741; Public Vessels Act, 46 USC §781. 


6 Hendon v. Marathon - Letourneau, 414 
E. Supp. 1282 (S. D. Miss., 1976). 


“THE FLORIDA BAR JOURNAL 


i 
50 


7 Murphy v. Hutzel, 27 F. Supp. 473 (D.C. 
Pa. 1939). 


8 The O’Brien Brothers, 258 F 614 (CA 2nd 
N.Y. 1919). 


® Monogahela River Consol. Coal and 
Coke Co. v. Lancaster’s Admr., 169 Ky. 24, 
183 SW 258 (1916). 


10 93 S. Ct. 493, U.S. 249, 1973 A.M.C. 1 
(1972). 


1! Crosson v. Vance, 484 F.2d 840 (4 Cir. 
1973). 


12 The Jones Act 46 USC §688 gives the 
dependents a remedy no matter where the 
death occurred. 


13 46 USC $761. 
14 Morangne v. States Marine Lines, Inc., 
398 U.S. 375, (1970). 


5 Td., at 408. 
16 Mobil Oil Corp. v. Higginbotham, 98 
S.Ct. 2016 (1978). 


17 445 F.2d 175 (5th Cir. 1971). 
18 Giacona v. Capricorn Shipping Co., 394 
F. Supp. 1189 (S.D. Tex. 1975). 


19 358 U.S. 625 (1959). 


20 377 F.2d 930 (D.C. Cir. 1967) English v. 
Stull. 


21 Rountree v. A. P. Moller 218 So.2d 771 
(1969) Jowanowitch v. Fla. Power & Light 
Co., 277 So. 2d 799 (1973). 


22 Cashell v. Hart, 143 So.2d 559 (1962). 
23 Burton v. Varner, 246 So.2d 641 (Fla. 3d 
D.C.A., 1974). 


24 994 F. Supp. 241 (1963). 

2 46 USC $181, et. seq. 

26 Langnes v. Green, 282 U.S. 531, 1931 
A.M.C. 511 (1931), Ex Parte Green, 286 U.S. 
437 1932 A.M.C. 802 (1932). 

27 Complaint of Ta Chi Navigation Corp., 
416 F.Supp. 371 (S.D. N.Y. 1976). 

8 In the Matter of Brent Towing Co., Inc., 
414 F.Supp. 131 (N.D. Fla. 1975). 

29 Norris, The Landlubber Takes To The 
Water, 37 TEMPLE L. Q. 375 (1964). 

3° 46 F.2d 394 (3d cir. 1931). 


31 Gibboney v. Wright, 517 F.2d 1054 (5th 
Cir. 1975). 


32 Complaint of Rowley, 425 F.Supp. 116 
(D. Idaho, 1977). 

33 124 F.Supp. 73, 75 (D. Conn. 1954). 

34 Mosley, If. p. 9, 12. 

35 494 F.2d 1058 (5th Cir. 1970). 

36 F.2d 949 (Cal. 1925). 

37 63 ALR 2d 371 §11. 

38 Murphy v. Huitzel, 27 F.Supp. 473, 
Chimene v. Dow, 104 F.Supp. 478 (D.C. 
Tex.), 63 ALR 2d 362. 

39 247 F.2d 758 (10th Cir. 1957). 

49 GrmmorE & Brack, THE LAW OF 
ApMiraLty ch. VIII. 

41 Candee v. Sixty-Eight Bales of Cotton, 
48 F 479 (D. Ala. 1891). The Donbass, 74 F. 
Supp. 15, 1947 A.M.C. 1559 (W.D. Wash. 
1947). Towle v. The Great Eastern 24, Fed. 
Cas. 75, Case No. 14,110 (S.D. N.Y. 1864). 

42 Cohan, Legal and Practical Implications 
of Purchasing a Pieasure Boat, 37 TEMPLE L. 
Q. 401 (1964). 

43 The standard homeowner's 
clause reads as follows: 

This policy does not apply: 

1. Under Coverage E - Personal Liability 
and coverage F - Medical Payments to 
Others: 

a) to bodily injury or property 
damage arising out of the ownership, 
maintenance, operation use, loading or 
unloading or any watercraft: 

(1) owned by or rented to any 
insured if the watercraft has inboard or 
inboard-outboard motor power of more 
than 50 horsepower or is a sailing vessle (with 
or without auxiliary power) 26 feet or more 
in overall length; or 

(2) powered by an outboard 
motor(s), singly or in combination or more 
than 25 total horsepower, if such outboard 
motor(s) is owned by any insured at the 
inception of this policy and not endorsed 
hereon, unless the insured reports in writing 
to this company within 45 days after 
acquisition his intention to insure the 
outboard motor or combination of outboard 
motors, ownership of which was acquired 
prior to the policy term. 

This exclusion does not apply to (a) bodily 
injury or property damage occurring on the 
residence premises or (b) bodily injury to 
any residence employee arising out of and in 


policy 


the course of his employment by any 
insured. 

44 Cunningham & Price, Automobile 
Watercraft and Aircraft Exclusions in 
Homeowner's Policy, 41 INsuRANCE CouNSEL 
Journat 70 (1974). 

45 978 Ill. App. 241, 4 ALR 3d 1177, 65 ALR 
3d 824. 

48 946 F.2d 830 (10th Cir. 1957). 

47 Grigsby v. Coast Marine Service of 
Texas, Inc., 412 F.2d 1011 (1969). 

48 127 Ga. App. 89, 192 SE2d 510 (1972). 

49 & Back, THE LAw oF 
ApMIRALTY (2d. 1975) at 63. 

5° 370 F.Supp. 442 (1974). 

51 348 U.S. 310, 1955 A.M.C. 457 (1955). 

52 GmmorE & Back, §2-8. 

53 The American Institute Hull Clauses 
(January 18, 1970) section currently in use 
reads as follows: ADDITIONAL PERILS 
(INCHMAREE) 

Subject to the conditions of this policy, this 
insurance also covers loss of or damage to the 
vessel directly caused by the following: 
Accidents loading, discharging or handling 
cargo, or in bunkering; Accidents in going on 
or off, or while on drydocks, graving docks, 
ways, gridirons or pontoons; Explosions on 
shipboard or elsewhere; Breakdown of 
motor generators or other electrical 
machinery and_ electrical connections 
thereto, bursting of boilers, breakage of 
shafts, or any latent defect in the machinery 
or hull (excluding the cost and expense of 
replacing or repairing the defective part); 
Breakdown of or accidents to nuclear 
installations or reactors not on board the 
insured vessel; Contact with aircraft, rockets 
or similar missiles, or with any land 
conveyance; Negligence of charterers 
and/or repairers, provided such charterers 
and/or repairers are not an assured 
hereunder; Negligence of masters, officers, 
crew or pilots; provided such loss or damage 
has not resulted from want to due diligence 
by the assured, the owners or managers of 
the vessel, or any of them. Masters, officers, 
crew or pilots are not to be considered 
owners within the meaning of this clause 
should they hold shares in the vessel. 

54 Tetreault, The Hull Policy: The 
Inchmaree Clause, 41 TutaNe L.R. 325 
(1967). 


CONSTRUCTION CLAIMS: 


Please send us your brochure wcaiaia 
WHI construction claims services. 


si You Be The Judge! 


Of our unique construction claims an- 
alysis capabilities. Although we've served 
clients in 44 states the verdict won't be in 
until YOU send for a copy of our services 
brochure. We'll only win our case after 
we've worked on yours! 


wagner: hohns. inglis.- inc. 


208 HIGH STREET, MOUNT HOLLY, NEW JERSEY 08060 


Other Office Locations 


Kansas City, Mo. — Los Angeles, Ca. 
New Orleans, La. 


VOLUME 52, NUMBER 1, JANUARY 1979 


F 
= 
| 
| | | = 
| 
| 
F 
51 ‘2 


lobor law 


The legislature of the State of 
Florida passed the Public 
Employees Relations Act 
(hereinafter the “Act’”) in 1974, 
which made public employee 
bargaining a reality on January 1, 
1975.! Unlike the National Labor 
Relations Act, the Florida Act 
prohibits strikes and provides for 
fact finding as a mandatory step 
following impasse. The Act is 
administered by the Public 
Employees Relations Commission 
(hereinafter “PERC”). While the 
Florida Act also mandates binding 
arbitration of grievance (“rights”) 
disputes, the focus of this article is 
limited to bargaining impasse 
(“interests”) disputes.” 


The Concept of “Impassee” 


In the common parlance of labor 
relations, an impasse exists at that 
point in negotiations at which the 
differences of the parties are so 
substantial or prolonged that 
further meetings would be futile. 
Under the Florida Act, either party 
may create a statutory state of 
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impasse by so declaring in writing 
to the other party and PERC, 
provided a “reasonable” period of 
negotiations has occurred.’ 

Provided that both parties agree 
that an impasse exists, and some 
bargaining has occurred, it is 
unlikely that PERC will seriously 
inquire into the “reasonableness” of 
the period of bargaining. However, 
declarations of impasse will not be 
permitted to “cleanse” a_ prior 
illegal refusal to bargain.‘ It is 
important for the negotiator who 
anticipates making the declaration 
of impasse to ensure that the record 
reflects serious good faith efforts to 
discuss and resolve items in issue. 
Where a party acts upon a 
premeditated intent to accelerate 
negotiations to a state of impasse 
for strategic reasons (e.g., to enable 
the employer to unilaterally 
implement its offer), PERC may 
find that an impasse does not exist, 
and that the party’s overall conduct 
establishes a violation of the duty to 
bargain. 

Although a negotiator’s persistent 
cancellation of meetings, late 
arrivals, and failures to attend 
meetings may evidence an overall 
course of conduct constituting a 
refusal to bargain,> a declaration of 
impasse may be reached before all 
scheduled meetings are completed 
if the parties remain open-minded 
to future proposals.® 


Strikes, Lockouts and Other 
Means of Self-Help 


In the private sector, bargaining 
impasses are frequently resolved 
through the use of various forms of 
self-help such as the strike or 
lockout without the intervention of 
third parties. Although public 
employee strikes are generally 
prohibited by state statutes, strikes 
have been employed by public 
sector unions on many occasions in 
the past decade. In 1968, the Florida 
Education Association called a 
strike that involved more than 


35,000 public school teachers.? 
Although this was not the first work 
stoppage by public employees in 
Florida, it was the first statewide 
teacher strike in the nation.’ The 
strike was traumatic in its effect on 
the employment relationship, and 
resulted in attempts to _ pass 
collective bargaining legislation 
during the next five years. Passage 
of the Public Employees Relations 
Act in 1974 was motivated in large 
part by the Florida Supreme 
Court’s insistence!® that the 1968 
revision of the Florida Constitution, 
which guaranteed the right of 
public employees to bargain 
collectively, be implemented by 
appropriate legislation. The 1968 
revision also included a denial of 
the right of public employee 
strikes.!! The Act prohibits public 
employee _strikes,!2 with severe 
penalties for violations.’ Either 
PERC or the employer may seek 
injunctive relief against a strike or 
an imminent strike. Additionally, an 
employer may initiate unfair labor 
practice proceedings against a 
union that participates in a strike 
“against the public employer by 
instigating or supporting, in any 
positive manner, a strike.”!4 

The only public employee strike 
that has occurred since the passage 
of the Act, and resulted in court 
intervention, was the 1975 strike by 
the Broward County Teachers 
Association, which was promptly 
enjoined upon the petition of 
PERC. The circuit court’s action 
was upheld by the First District 
Court of Appeal.'5 As a result of its 
strike action, the association agreed 
in a settlement stipulation to pay a 
$40,000 fine and to post certain 
notices.!® 

Some other forms of self-help 
engaged in by unions in the private 
sector are specifically forbidden to 
public sector employees in Florida 
because of the all-encompassing 
language of the statutory provision 
defining “strike.”!” Because of its 
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unusually broad scope, this 
definition may be vulnerable to 
constitutional challenges, 
particularly with respect to the 
prohibition against mass 
resignations.!8 

Lockouts by public employers 
are not viable alternatives for 
employer self-help, due primarily 
to the obligation to provide 
governmental services, and the 
many civil service and statutory 
restraints on suspension or 
termination of public employee 
services. 

One of the common forms of self- 
help engaged in by public sector 
unions is the “end run” around 
employer representatives. 
Attempts by private sector union 
negotiators to circumvent 
management negotiators by 
directly approaching top 
management or employing 
secondary pressure tactics often 
result in unfair labor practice 
charges against the union. 
However, the public employer 
serves in the dual capacity of 
employer and governmental 
representative of the union’s own 
constituency. By exercising their 
constitutional right to petition 
government, public employees and 
their representatives may be able to 
effect a more favorable outcome in 
negotiations by political pressures 
upon elected officials. When these 
end-run maneuvers are employed 
at the local level, they often result in 
embarrassment for one or both 
parties, intensified hostilities 
between negotiators, and 
retrenchment in future nego- 
tiations. At the state level, public 
employee organizations may be 
successful in securing the passage of 
legislation which accomplishes 
goals which were unsuccessfully 
pursued in local negotiations.!® 

In limited circumstances, the 
public employer may engage in 
direct dialogue with employees 
concerning subjects of negotiations, 
although similar employer- 
employee dialogue would not be 
permissible in the private sector. 
For example, the Connecticut 
Supreme Court has held that a 
board of education did not violate 
the obligation to negotiate in good 
faith when it adopted a resolution to 
implement a “resource teacher 
program,” and directed the 
superintendent to solicit advice of 
individual teachers in order to 
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implement the program, in spite of 
the fact that the program was 
currently a subject under 
negotiations with the teachers’ 
association.2° 


In the case of City of Madison, 
Joint School District No. 8 v. 
Wisconsin Employment Relations 
Commission,2! the United States 
Supreme Court considered an 
appeal from a decision of the 
Commission which held that a 
school board had committed an 
unfair labor practice by permitting 
a teacher to speak at a public school 
board meeting in opposition to an 
agency shop proposition. under 
negotiation. The Court reversed, 
finding that the Commission’s order 
was an improper restraint on 
teachers’ expressions to the board 
on matters involving the operation 
of the schools.2? Thus, there may be 
additional avenues of communi- 
cation possible in the public sector 
simply because of the unique 
relationship between the 
governmental employer and the 
governed employee. 

In the private sector, one form of 
self-help that management may 
engage in following impasse is the 
unilateral implementation of 
changes in subjects of bargaining, 
provided the changes are not more 
favorable than the proposals made 
to the union,” and the impasse was 
not caused by the employer's 
refusal to bargain in good faith.*4 

PERC’s approach under the 
Florida Act has been similar to that 
of the NLRB under federal labor 
legislation,2> but with some 
accommodation for the unique 
budgetary and other governmental 
obligations of the employer. For 
example, the PERC has held that 
the adoption of a budget by a 


school board during good faith 
negotiations did not constitute a per 
se violation of the duty to bargain, 
although the school board allocated 
all available funds to purposes other 
than salaries.26 Many of the cases 
involving unilateral action which 
have been considered by PERC 
were based upon actions taken by 
the employer during bargaining 
and before impasse,2’ although 
some cases have involved unilateral 
employer action that preceded 
bargaining.”® 

Because of the governmental 
responsibilities imposed upon 
public employers under state 
legislation, the state courts and 
labor relations agencies may be 
more receptive to changes even 
prior to impasse, provided the 
changes. are dictated by an 
overriding public policy interest. In 
a Connecticut Supreme Court 
decision, for example, a board of 
education was permitted to 
unilaterally implement its last 
proposals on certain positions 
before an overall impasse was 
reached. In holding that the board 
action did not constitute a failure to 
bargain in good faith, the ccurt 
stated that “[o]ur statutes have 
given the boards of education a 
clear mandate to ‘mainain...good 
public elementary and secondary 
school.’ It was not the intention of 
the legislature to permit progress in 
education to be _ halted until 
agreement is reached with the 
union.”29 However, the Florida Act 
is modeled after the National Labor 
Relations Act in this regard, and 
PERC has been inclined to follow 
more closely private sector labor 
decisions as persuasive, if not 
binding precedent. Thus, counsel 
should not expect PERC to depart 
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substantially from the requirement 
of impasse as a condition precedent 
to unilateral action by manage- 
ment. 

One of the most difficult 
problems is the assessment of when 
an impasse actually occurs for 
purposes of determining employer 
authority to take unilateral action. 
Unlike the private sector, where the 
parties are left to their own devices 
once impasse occurs, third party 
procedures of mediation and fact 
finding in the public sector are 
extentions of the negotiations 
process. When the third party 
procedures are exhausted, the 
special master recommendations 
are rejected, and the legislative 
body has held the required public 
hearing,*® “...the legislative body 
shall take such action as it deems to 
be in the public interest, including 
the interest of the public employees 
involved.”*! It is at this point that 
unilateral action may be legally 
most appropriate.*? However, 
where a city attempted at that 
juncture to unilaterally implementa 
“contract” of two-years’ duration 
containing a preamble, reopener 
clause, duration article and 
grievance procedure, PERC found 
that the employer had committed 
an unfair labor practice because 
bilateral agreement must exist as a 
condition precedent to the 
operation of such nonsubstantive 
terms.*? 


Mediation 


When an impasse occurs, either 
party may secure the appointment 
of a mediator by PERC, or the 
parties may jointly appoint or 
secure the appointment of a 
mediator.** Any person jointly 
appointed by the parties may serve 
as mediator.*> Upon request of the 
parties, PERC will appoint a 
mediator*® through the Federal 
Mediation and Conciliation Service 
(FMCS). Although FMCS reserves 
the authority to decline to assert 
jurisdiction over a dispute, it does 
provide mediators to public sector 
disputants without charge. PERC 
maintains a roster of mediators to 
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serve in the event FMCS does 
decline jurisdiction. In that event, 
the parties bear the cost of 
mediation. 

Mediation is merely an extension 
of the negotiations process, with the 
introduction of an impartial third 
party who attempts to bring the 
disputants together under such 
favorable auspices as will tend to 
effectuate settlement of the 
dispute. Mediation is strictly 
voluntary. Neither PERC nor the 
mediator has any power of 
compulsion in the mediation 
process, and neither party can be 
compelled to fully utilize the 
mediation process. In the typical 
mediation session, the mediator will 
bring both parties together in joint 
session to identify the issues in 
dispute. Thereafter, the mediator 
will send the parties to separate 
rooms and then meet with them ina 
series of independent sessions. The 
separate, confidential meetings 
with the parties thus enable the 
mediator to discover possible 
grounds for settlement while 
shuttling back and forth between 
management and labor represen- 
tatives. Since the mediator is merely 
a nonjudgmental facilitator of 
settlement, and does not make 
official recommendations or render 
an award, the parties are more 
likely to reveal their true limits and 
bargaining objectives during such 
sessions. Unless the parties do place 
their trust and confidence in the 
mediator, however, it is unlikely he 
will be able to assist in any 
meaningful fashion. To encourage 
trust of the parties, the regulations 
prescribe confidentiality of all 
information and papers received or 
prepared by the mediator during 
the course of his official duties. 


Alternatives to the Strike 


In the private sector, the 
traditional weapons of economic 
warfare are the strike and lockout. 
Numerous commentators have 
suggested that public employees 
ought to have the right to strike, or 
at least those employees who are 
not providing “essential services.” 
Even if the state constitutional 
prohibition of strikes*” were to be 
repealed (which is unlikely), the 
Florida Legislature in general has 
never shown any sympathy for 
those who argue for a repeal of the 
no-strike statute. Because public 
employers are under many legal 


restraints regarding suspension or 
termination of governmental 
services, the lockout is not a feasible 
alternative for management. Where 
the self-help measures of strike and 
lockout are prohibited, then 
meaningful collective bargaining 
can occur only where a viable 
alternative dispute resolution 
procedure is available. While 
mediation may assist the parties in 
the negotiations process, it is no 
more than an interim step and does 
not result in a final recommended 
settlement or decision. Four 
alternative approaches may be 
considered as the final step in third- 
party dispute resolution procedures 
in the public sector: (1) fact finding 
with no recommended decision; (2) 
fact finding or advisory arbitration 
with the recommended decision 
being advisory only; (3) fact 
finding or advisory arbitration with 
a recommended decision that is 
binding unless either party rejects 
the decision within a stated period 
of time; or (4) compulsory, binding 
arbitration. 

The ancient concept of 
“sovereignty” of the public 
employer generally been 
eroded to the extent that most states 
no longer consider it a reason for 
denying collective bargaining 
rights to public employees. 
However, vestiges of the 
sovereignty argument still appear 
with sufficient frequency that most 
states have not gone beyond step 
(2) above, that is, the establishment 
of pure fact finding or advisory 
arbitration as the terminal step in 
the dispute resolution process. 
Ultimately, this arrangement leaves 
the final disposition of wages, hours 
and conditions of employment to 
the employer. There is virtually no 
benefit in pure fact finding without 
recommendations. However, 
where the fact finder is 
empowered to make recom- 
mendations (albeit advisory only), 
there is at least the possibility that 
the fact finder’s recommendations 
will provide a logical focus for 
public opinion and _ persuasive 
argument leading to the settlement 
of the dispute. 

The Florida Act has adopted a 
middle ground, along the lines of 
alternative (3) above. The parties 
are compelled to submit their 
dispute to a special master, who 
serves in a fact-finding capacity, 
but with the power to issue a 
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recommended decision that is 
presumptively binding. In order to 
avoid the binding force of the 
decision, at least one party must 
affirmatively act to reject the 
recommendation within the 
statutory time period. This proce- 
dure has the advantages inherent in 
the fact-finding process discussed 
above, and also places upon the 
parties a burden to react to the 
recommendations if they choose 
not to be bound. 

One of the most controversial 
alternatives is item (4) above, 
compulsory binding arbitration. 
Although binding arbitration for 
public labor disputes has been 
utilized in some states, particularly 
for the uniformed services, 
generally it has not been favored as 
a dispute settlement procedure. 
Both labor and management 
traditionally have been opposed to 
any procedure whereby a final 
settlement is imposed, under the 
force of governmental compulsion, 
by a third party. However, the 
public sector employees are now 
more inclined to consider binding 
arbitration where the collective 


I investment portfolio 


| please contact me. 


Name 


bargaining statute prohibits strikes 
but leaves ultimate power over 
contracts in the employer. Prior to 
the passage of the Florida Act in 
1974, a special commission 
appointed by the Florida Supreme 
Court recommended binding 
proposed 
guidelines for judicial implemen- 
tation of collective bargaining.** In 
spite of other periodic lobbying 
attempts, the legislature has 
remained unpersuaded that 


arbitration 


binding arbitration 
appropriate alternative. 


efforts to prohibit binding 
arbitration by constitutional 
also. were  unsuc- 


amendment 
cessful.39 
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sufficient standards for the 
delegation of powers;‘! the 
delegation of powers to an 
arbitrator violates the one-man, 
one-vote standard‘? or some other 
standard based upon the equal 
protection clause;4? binding 
arbitration is inconsistent with 
powers of home rule;*‘ arbitration 
hearings fail to comply with 
minimum due process standards; 
and binding arbitration is illegal 
absent the provision for an 
appropriate scope of judicial 
review.*® 

Should the legislature reconsider 
binding arbitration as a feasible 
alternative to public sector labor 
dispute settlement, all of the above 
objections could probably be met 
by careful drafting of legislation. A 
question of more immediate 
concern seems to be the legal status 
of the present special master 
proceeding. In one sense, binding 
arbitration already exists in Florida 
public sector disputes. If the parties 
fail to reject the special master’s 
recommended decision within the 
statutory time period, the decision 
becomes, in effect, a binding 
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award. Thus, all the above 
arguments may be equally 
applicable to the present statutory 
scheme which is generally 
considered “advisory only,” but 
may become binding by default if 
the parties do not act to reject the 
recommendation. 


Even if the legal obstacles to 
binding arbitration are removed, 
the threshold question remains as to 
whether it will be beneficial to the 
State of Florida. In the opinion of 
this writer, neither the public sector 
work stoppage nor full compulsory 
binding arbitration are desirable 
alternatives. Any new collective 
bargaining statute that imposes 
mutuality in place of unilateral 
decision making will result in a 
difficult period of adjustment. This 
has been true particularly in the 
South, where there is no tradition of 
labor relations and_ collective 
bargaining, and an absence of the 
general public acceptance of 
unionization that is found in more 
industrialized areas of the country. 


This period of adjustment has 
been exacerbated by the peculiar 
problems attendant to collective 
bargaining in the “sunshine” of 
government, the general paucity of 
trained and experienced labor 
relations advisors in the formative 
years of bargaining, and an initial 
period of instability and 
inexperience at the Commission 
level. This period of difficulty 
simply has to be worked through, 
and neither binding arbitration nor 
any other third party procedure will 
take the place of meaningful 
collective bargaining. With the 
passage of time and accumulation 
of experience in dealing with one 
another, however, the skills of both 
labor and management will be 
developed to the point that the 
process of collective bargaining can 
be successful. For the time being, 
the special master procedures 
should be continued as a viable 
alternative for the future. With the 
maturation process that accumu- 
lated experience will bring to the 
parties, PERC and the special 
masters themselves, the present 
procedure may prove to be the 
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most acceptable alternative after 
all. In a subsequent issue of the 
Journal, Part II of this article will 
focus upon ways of making the 
special master proceeding work. 0 


1 Fia. Stat. §447.201 - .609 (1977). 
2 The article will be published in two 


“parts. Part II, which will be published in a 


subsequent issue of the JourRNAL, will focus 
upon the law, procedures and _ practice 
techniques relevant to special master 
proceedings in Florida, with some attention 
to post-hearing actions of the parties. 
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EDS., COLLECTIVE BARGAINING IN GOVERNMENT 
216-35 (1972); Love & Sulzner, Political 
Implications of Public Employee 
Bargaining, 11 INp. REL. 18 (1972). 

20 West Hartford Educ. Ass’n v. 
DeCourcy, 162 Conn. 566, 295 A.2d 526, 541 
(1972). Cf. General Electric Co., 150 
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N.L.R.B. 334, 339-41 (1966). 

21 97 S. Ct. 421 (1976). 

22 Td. at 426-27. 

23 N.L.R.B. v. U.S. Sonics Corp., 312 F.2d 
610 (1st Cir. 1963). 

24 Industrial Union of Marine & 
Shipbuilding Workers v. N.L.R.B., 320 F.2d 
615 (3d Cir. 1963), cert. denied, 375 U.S. 984 
(1964). 

25 See Osceola County School Board, 4 
F.P.E.R. 4066 (PERC 1978). 


26 School Board of Broward County, 4 
F.P.E.R. 4264 (PERC 1978). 

27 E.g., Chipola Junior College, 4 F.P.E.R. 
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35 FLa. Dept. Com. PERC R. §§8H-1.12, 
8H-5.02. 
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R. §8H-5.04. 

37 FLa. Const., art. I, §6 (1968). 

38 The report and recommended 
guidelines are on file with the clerk of the 
Florida Supreme Court. 

39 The November 7, 1978, statewide ballot 
included eight revisions proposed by the 
Constitutional Revision Commission. 
Revision 1, covering the basic document, 
included almost 60 changes of varying 
importance. One of those proposed changes 
would have added the following language to 
article I, section 6: “Binding arbitration is 
prohibited to resolve impasses in collective 
bargaining negotiations concerning wages, 
hours and conditions of employment 
between public employees and a public 
employer.” Revision 1 was defeated by a3-1 
margin. However, the circumstances under 
which the issue was presented to the voters 
make it virtually impossible to draw any 
meaningful conclusions about public 
sentiment on the issue. The large number of 
issues lumped under Revision 1, coupled 
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they were voting on a proposed prohibition 
of binding arbitration in public sector labor 
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40 F.g., Bagley ve Manhattan Bench, 93 
L.R.R.M. 2435 (Calif. 1976). 
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and Arbitration, 352n.E. 2d 914, 93 L.R.R.M. 
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concurring opinion in Amsterdam v. Helsby, 
37 N.Y.2d 19, 371 N.Y.S.2d 404, 332 N.E.2d 
290 (1975). also discussed in Lasor 
ReEvatTions LAw IN THE PuBLic SEcror 40-43, 
A. Knapp, ed. (ABA 1977). 
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Recusal Because Of Relationship 


The Committee on Standards of 
Conduct Governing Judges was 
asked if a judge is required to recuse 
herself from cases which may come 
before her that are handled by 
members of the law firm of which 
her husband is a junior member, the 
firm being a_ professional 
corporation. 

A majority of the participating 
members of the committee believe 
that there is no impropriety or 
violation of any Canon involved in 
sitting on cases argued by members 
of said law firm. However they do 
feel that in each instance the judge 
should advise the parties of her 
husband’s relationship with the firm 
and offer to recuse herself. 
Needless to say, all of the 
participating members of the 
committee believe that she should 
recuse herself on all cases where her 
husband is attorney of record. 

Two of the participating 
members of the committee feel that 
she should recuse herself on all 
cases handled by the firin of which 
her husband is a member. 


Owning Property With 
Former Firm 


This inquiry concerns the 
propriety of a judge retaining 
interest in an office building and a 
parcel of property with members of 
his former law firm. 

A majority of the participating 
members of the committee believe 
that the canons do not prohibit 
maintaining interest in the office 
building or the parcel of property. 
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Summary of Opinions on Judicial Conduct 


However they do feel that the judge 
should disqualify himself from any 
legal matters that might come 
before him involving his partners in 
view of this relationship. 

A minority of the participating 
members of the committee feel that 
the question was dealt with by 
opinions number 74-8, 76-1, and 76- 
19 and 76-20. In two of those 
opinions we stated: “As soon as he 
can do so without serious financial 
detriment [he] should divest 
himself of investments and other 
financial interests that might 
require frequent disqualifications.” 


These members feel he should 
not be required to divest himself of 
these assets before assuming office; 
however, he should attempt to 
comply with the above quoted 
suggestion as soon as possible. 


Coauthoring Manual 


The Committee on Standards of 
Conduct Governing Judges was 
asked whether there is any 
impropriety, under the canons, ina 
judge co-authoring a procedural 
manual with a lawyer, the manual 
to be published and sold by a 
commercial publisher with 
royalties or compensation to the 
authors. 

By our opinion no. 76-17 we 
approved a judge authoring a 
procedure manual for publication 
and sale. The present inquiry is, 
however, distinguishable on the 
ground that the judge will be co- 
authoring with an attorney. That 
distinction, however, appears to be 
covered by our opinion no. 76-18 


judicial ethics 


wherein we approved participation 
by a judge in the formation of an 
organization for profit in 
conjunction with “a limited number 
of other Florida Bar members,” the 
activity of the organization to have 
been sponsoring of legal education 
courses suitable for designation 
plan approval. 

A majority of the participating 
members of the committee believe 
that the conduct anticipated by this 
inquiry is not proscribed by the 
canons. 

Three members of the committee 
dissent, and believe that Canon 2B. 
and Canon 5C. proscribe the 
anticipated conduct. In that regard 
Canon 2B. provides, in material 
part: “He should not lend the 
prestige of his office to advance the 
private interests of others.” Canon 
5C., in material part, provides: 


(1) A judge should refrain from financial 
and business dealings that tend to reflect 
adversely on his impartiality, interfere with 
the proper performance of his judicial 
duties, exploit his judicial position, or 
involve him in frequent transactions with 
lawyers or persons likely to come before the 
court on which he serves. 
eee 

(3) A judge should manage his investments 
and other financial interests to minimize the 
number of cases in which he is disqualified. 
As soon as he can do so without serious 
financial detriment, he should divest himself 
of investments and other financial interests 
that might require frequent disqualification. 


The majority condition their 
approval, of course, with the 
qualification that the project in no 
way interfere with the performance 
of the judge’s full-time judicial 
duties. 

A. Boyer, Chairman 
Committee on Standards of 
Conduct Governing Judges 
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Stetson Law Review 


Volume VIII, No. 1, of the 
Stetson Law Review was 
scheduled to be published in 
December 1978. The Review is 
available on a subscription basis to 
nonalumni for $7 per year. To 
obtain the complete publication 
and subscription information, write 
John H. Rains, Editor-in-Chief, 
Stetson Law Review, 1401 6lst 
Street South, St. Petersburg, 
Florida 33707. 


Articles 


“The Bulk Sales Risk - Who 
Needs UCC Article 6?” by CalvinA. 
Kuenzel is an examination of the 
continued validity of the basis for 
UCC Article 6. 

“Occupational Safety and Health 
Law for Agricultural Employ- 
ment,” by W. Gary Vause gives an 
overview of the Occupational 
Safety and Health Act asit relates to 
agricultural employment. The 
article discusses both the rights and 
duties of the agricultural employer 
and employee. 


Comments 


“Update in the Law of Privacy,” 
by William G. Berzak. A survey of 
the salient aspects of tort and 
constitutional privacy and an 
examination of their conceptual 


links. 


Notes 


“Unauthorized Practice of Law: 
Public Interest and Public Harm in 
Divorce Kits and Typing Services,” 
by Frank DeLong. An evaluation of 
Florida’s approach to the 
unauthorized practice of law. 

“Constitutional Law: The Plea 
Bargain Defendant,” by Cathi 
Clemmons O'Halloran. A review of 
the United States Supreme Court’s 
recent endorsement of plea 
bargaining despite its potential for 
prosecutorial vindictiveness. 


“Constitutional Law: No State 
Action in Self-Help Creditors’ 
Remedies,” by Daniel P. Mitchell. 
Traces state action’s history in the 
area of creditors’ extrajudicial lien 
enforcement and analyzes the 
future of due process attacks on 
self-help remedies, particularly in 
Florida. 

“Delegation of Power: Due 
Process and the Sunshine Law,” by 
Carl R. Nelson. An analysis of the 
Florida Supreme Court’s reasons 
for requiring higher procedural due 
process standards for advisory 
boards which affect property rights 
and interests, with emphasis on the 
role of Florida’s “Government in 
the Sunshine Law.” 

“Civil Rights: A Setback to Equal 
Employment Opportunity Under 
Title VII,” by Paul A. Turk. 
Explores the treatment of seniority 
system discrimination under Title 
VII of the Civil Rights Act. 

“Torts: No Contribution or 
Indemnity for Independent 
Tortfeasors Guilty of ‘Active’ 
Negligence,” by John Hood 
Roberts. A comparison of the 
underlying reasons and approaches 
toward contribution and indemnity 
used in Florida and other 
jurisdictions. 

“Constitutional Law: Restrictive 
Single Family Zoning Ordinances,” 
by Douglas A. Lockwood. An 
examination of the United States 
Supreme Court’s approach to 
substantive due process as it relates 
to restrictive single family zoning 
ordinances. 

“Labor Law: An_ Enduring 
Minority Union May Not Picket to 
Enforce a Prehire Labor Contract,” 
by J. Emory Wood. Analyzes the 
United States Supreme Court’s 
limited approach to the question of 
what effect section (8)(f) has on the 
general unfair labor practice 
sections of the National Labor 
Relations Act. 

“Malicious Prosecution: Absolute 
Privilege to File Complaint Against 
Attorneys,” by Stuart Goldenberg. 


Florida Legal Literature 


An examination of whether the 
extension of an absolute privilege to 
file a complaint against attorneys 
actually serves the public interest. 
“Secured Transactions: Should 
the Non-Tax Liens of the Federal 
Government be Given Priority?” by 
Kathleen Campbell Freeble. A 
review of the United States Court 
of Appeals for the Fifth Circuit’s 
treatment of federal liens. 
“Constitutional Law: Denial of 
State Funding of Non-Therapeutic 
Abortions to Indigent Women,” by 
Teresa Harshman Harrison. An 
equal protection analysis of the 
fundamental right to privacy 
regarding a state’s refusal to fund 
nontherapeutic abortions. 
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Miami Law Review 


“University of Miami Law 
Review, Volume 32, September 
1978, Number 4. University of 
Miami School of Law, Coral Gables 
33124. 


Articles 


“Banking Law: Survey of Florida 
Developments,” Scott L. Baena and 
Janice L. Romanchuck. This article 
analyzes recent developments in 
the area of banking law, with 
special emphasis on the legislative 
impact. Among the topics dealt 
with are interest rate parity, 
international banking law, 
documentary stamp taxes, branch 
banking and convenience accounts. 

“Bankruptcy,” Leonard H. 
Gilbert and Robert Pass. The 
authors survey significant 
developments in bankruptcy, with 
particular emphasis on decisions — 
both state and federal — important 
to the Florida practitioner. Areas of 
emphasis include exemptions, the 
rights of secured parties and lessors, 
procedure and discharges. 
Throughout the article the authors 
make reference to pertinent 
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decisions involving Florida’s 
Uniform Commercial Code. 

“Cameras in Court: Estes v. 
Texas and Florida’s One Year Pilot 
Program,” Joseph A. Boyd, Jr. This 
article discusses Florida’s 
experiment with cameras in state 
courtrooms in the context of the 
decision of the Supreme Court of 
the United States in Estes v. Texas. 
Competing factors of a defendant’s 
right to a fair and public trial, the 
first amendment rights of the media 
and the necessity of maintaining an 
independent judiciary are 
considered. 

“Commercial Law,” Daniel E. 
Murray. The author surveys and 
discusses recent decisions and 
legislation touching on all aspects of 
commercial law. Among the topics 
dealt with are decisions arising 
under various provisions of the 
UCC, products liability, negotiable 
instruments, mortgage and banking 
law, and newly enacted consumer 
and commercial legislation on both 
the state and federal levels. 

“Condominium Litigation,” 
Barry A. Mandelkorn and Michael 
H. Krul. The authors examine the 
growth and development of 
condominium law through an 
analysis of recent decisions and 
legislation. Several aspects of 
substantive law which are unique to 
the area of condominium law are 
identified. 

“Developments in Florida 
Corporate Law and_ Securities 
Regulation,” Arthur R. Louv. The 
author traces and analyzes some of 
the more important judicial and 
legislative developments in the 
areas of corporate law and 
securities regulation occurring 
during the survey period. Among 
the topics discussed are the 
enactment of the Florida General 
Corporation Act, interpretive 


decisions on venue, corporate 
amendability to long-arm 
jurisdiction, the rights and 


responsibilities of corporate 
management, the rights of 
shareholders; shareholder 
derivative actions, voluntary 
dissolution, the enactment of the 
Investor Protection Act and related 
interpretations of the Division of 
Securities, the interface between 
federal and state securities law, and 
the anti-fraud and remedial 
provisions of the Florida Sale of 
Securities Law. 


Corporate, Securities and 
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Banking Law Aspects of 
Workouts,” Bowman Brown, Brian 
Nordwall and Michael L. Ashner. 
The authors discuss certain 
provisions of Florida’s General 
Corporation Act, Banking Act and 
securities laws, together with 
pertinent federal securities laws, to 
illustrate methods for creating 
workout arrangements. In addition, 
potential hazards are discussed, 
with the authors providing useful 
suggestions for planning and 
litigation purposes. 

“Criminal Law,” Joseph W. 
Hatchett and Brian E. Norton. The 
authors focus on the past two years 
of Florida appellate decisions on 
criminal law. The areas discussed 
include illegal searches and 
seizures, confessions, disclosure of 
confidential informants, the speedy 
trial rule, immunity, contempt, 
pleas of guilty and nolo contendre, 
improper inquiry and argument, 
jury instructions and sentencing. 

“Florida Debt Collection 
Practices Act,” Felice Schonfeld. 
This article briefly summarizes and 
examines the prohibited practices 
and remedies offered by the Act. 
The author discusses the cases that 
have interpreted these sections of 
the Act and then compares the 
recovery available to the debtor 
against his creditor under the Act 
with relief available under the 
common law. The author concludes 
that the Act is a step forward for 
Florida debtors and the protection 
of their rights. 


University of Miami Law 
Review, Volume 32, October 1978, 
Number 5. 


Articles 


“Family Law,” Daniel E. Murray. 
The author surveys recent Florida 
cases and legislation pertaining to 
marriage, dissolution of marriage, 
alimony, property rights, child 
support, adoption, illegitimacy and 
miscellaneous related areas. 

“Land Use Controls,” Robert M. 
Rhodes and Mitchell B. Haigler. 
The authors examine recent 
decisions in land use law during the 
survey period. The areas 
considered include: inverse 
condemnation; lake ownership 
under the Marketable Record Title 
Act; developments of regional 
impact; standing requirements to 


challenge land use; the continued 
vitality of the fairly debatable rule; 
and other developments dealing 
with zoning. 

“Florida’s Codification of the 
Rule Against Perpetuities,” Bernard 
Joseph Krabacher. Florida recently 
codified the common law Rule 
Against Perpetuities with several 
significant modifications. In 
discussing the newly enacted 
statute, the author focuses his 
analysis on provisions designed to 
validate interests which formerly 
failed under the common law Rule. 
This examination exposes areas of 
particular ambiguity in the 
interstices between the common 
law Rule and the statute. The article 
offers several salient insights to 
those called upon to deal with or 
construe the new statute and 
provides suggestions for legislative 
reform. 

“The Florida Probate Code,” 
Rosemarie Sanderson and Andrea 
Simonton. After tracing the gradual 
development of the Florida 
Probate Code, the authors examine 
the recent case law under the code 
and identify the statutory 
provisions in need of further 
amendment. 

“State and Local Taxation,” 
Theodore F. Brill. This article 
surveys recent developments in the 
field of state and local taxation. 
Particular emphasis is placed on the 
recent decision by the Supreme 
Court of Florida in the area of 
corporate taxation. The author also 
reports and analyzes developments 
in property taxes, and sales and use 
taxes. 

“Torts,” Donald A. Orlovsky. 
The author surveys the law of torts 
in Florida in 1977. 

“Workmen’s Compensation 
Immunity: In Search of a 
Defendant,” Donald Feldman and 
Jose Smith. The authors analyze 
negligence and related matters in 
the construction industry. Topics 
discussed include compensation 
immunity, violations of law during 
the construction process and the 
liability of particular parties. 

“Workmen’s Compensation,” L. 
Barry Keyfetz. In this article the 
author discusses recent develop- 
ments in workmen’s compensation 
law. Topics include the payment of 
attorney’s fees, the right to 
compensation benefits and new 
changes in the workmen’s 
compensation rules of procedure.O 
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Facts, Issue, Holding and Rationale 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
have a magnificent law library close at hand; and 
even if you do, can you or your client afford the 
time it takes to wander through the pages seeking 
that first case on point? It’s not an educational 
process anymore—it’s a matter of economics and 
your firm’s efficiency and effectiveness. 


There’s an easier way for you to be “on all fours” 
quickly. It’s us, RESEARCH FOR LAWYERS. We 
can research and prepare a case more efficiently for 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


Call our 24-hour toll- 
free number and find 
out how easy we can 
be to work with and 
how we can free up 
your valuable time to 
deal more with the 
problems that require 
your personal 
attention. 


Florida Division of 
American Legal Research Corp. 
Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 
We are on call evenings, weekends or whenever you sit down to think. 
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